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Standard 
FEDERAL TAX REPORTS 


Cusaning Howelet 


Commence 


New law? Old law? Speed? Accuracy? Con- 
venience? Completeness? Whatever the need, whatever the question— 
if it involves federal taxes for revenue, the accepted reporter of the 
federal tax specialist, the first choice of the man “who must have 
everything” is STANDARD FEDERAL TAX REPORTS. 


Whether they represent the tax payer or tax collector, on whichever 
side of the tax fence they stand—Tax Men all endorse “Standard 
Reports” in use, collect real dividends from the breadth of coverage, 
official and explanatory, the dependability, and the down-to-earth prac- 
tical values which characterize the “Standard.” 





For the “Standard Reports” subscription plan brings subscribers up to 
date immediately and keeps them up to date continuously. The swift, 
detailed, informative weekly issues blanket the field of federal taxation 
most important to business and its tax counsel—reporting week by 
week the latest development in pertinent law or regulation, interpre- 
tation of ruling or court decision— the newest return, report or form 
—all enriched and illuminated by editorial sidelights, clear, helpful 
examples, and plain English explanations. 


Thus, STANDARD FEDERAL TAX REPORTS subscribers always 
have the facts, always know just what to do—why and how to do it! 


Write for Complete Details 


COMMERCE) CLEARING: HOUSE, ING., 
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PUBLISHERS OF TOPICAL LAW REPORTS 





Cricaco 1 New Yor 18 WASHINGTON 4 
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This Issue 


Judge Robert N. Wilkin Asks 

‘‘What Are We Fighting For?” 

Judge Robert N. Wilkin of the Uni 
ted States District the 
Northern District of Ohio analyzes 
the current 


Court for 


international crisis in 
terms of the difference between the 
Communist concept of law and that 
of the Western The 
nations behind the lron Curtain re- 


democracies. 


ject the notion that the State is 
subject to law and they recognize 
no individual rights—notions that 
are fundamental to us. The crisis he 
declares, is a struggle to establish 
law and order in the world. This is 
the first of 
Judge Wilkin examines the legal 
undertones of the Korean War, 
which threatens to erupt into World 
War III (page 1). 


two articles in which 


Erle Stanley Gardner Offers 
a Challenge to the Bar 

Erle Stanley Gardner is nationally 
known as the writer of the stories 
featuring Detective Perry Mason. He 
is also a lawyer who practiced many 
years at the California bar. In this 
issue, he presents a program for the 
individual member of the legal pro 
fession who wants to do something to 
improve the administration of jus 
tice. Mr. Gardner’s article is based 
on his experiences in connection 
with investigations conducted by 
Argosy Magazine of cases where men 
allegedly innocent have been con- 
victed of serious crimes. Mr. Gard- 
ner says that he is issuing a call to 
arms to the Bar to “start fighting 
for justice, for better police’ work, 
better conditions, a better 


standing of evidence”. 


under- 


(Page 5.) 


William G. Ruymann Examines 
Proposed Solutions to Divorce Muddle 


Many lawyers and students of Amer- 
ican jurisprudence who have consid- 


ered the problem of migratory di 
vorce under the full faith and credit 
clause of the Constitution come to 
the conclusion that it can be solved 
only by legislation, either by the 
the Federal 
Mr. Ruymann does not agree. Afte1 


states or Government. 
examining the various types of legis- 
lation that have been proposed on 
the subject, he concludes that consti- 
tutional or political objections will 
stand in the way of legislative re- 
form. He suggests that the Supreme 
Court is making progress, and that 
its recent decisions on the question 
have spelled out a body of constitu 
tional law that is a compromise be 
the the 
states and the needs of our modern 


tween interests of several 


society. (Page 12.) 


Are the Federal Courts Returning 

to Equity Trials by Deposition? 
George P. Dike, of the Boston Bar, 
considers this question in his article, 
“A Step Backward in the Federal 
Courts: Are We Returning to Trial 
by Deposition?” He points out that 
equity trials by deposition were 
eliminated by the Equity Rules of 
1912, but that there is a growing 
tendency to a return of the practice 
inder the Equity Rules in force be- 
fore 1912. He believes that this trend 
should be reversed, and offers sug 
gestions for amending the Federal 
Rules to accomplish this purpose. 


(Page 17.) 


Jerome Hall Urges Lawyers 

To Become Legal Philosophers 

In an address before the Indianapo- 
lis Bar Association last October, Pro- 
fessor Jerome Hall, of the Indiana 
University School of Law, spoke of 
the “Challenge of Jurisprudence”. He 
feels that lawyers neglect jurispru- 
dence as a remote, impractical sub- 
ject, whereas every member of the 


Bar would benefit from a thorough 
understanding of the principles of 
justice upon which our legal rules 
rcst. Roman law, the forerunner of 
Continental civil law, has survived, 
he argues, because it was developed 
by lawyers who understood the ra- 
tionale of its principles and were 
able to categorize them into a usable 
system, He argues that our legal cat- 
egories are makeshift and cumber- 
some, and that we need to reform 
them, a thing that can be done only 
by lawyers who understand jurispru- 
dence as well as legal rules. (Page 23.) 


Membership Committee Urges 
“Every Member Get a Member"’ 


On page 44 ol 
printed 


this issue there is 
form for 
membership in the American Bar 
\ssociation. In days of skyrocketing 


the 


an application 


costs, number of services that 
the American Bar Association must 
perform is increasing in direct pro 
portion to the increasing crisis. ‘This 
has raised such a serious financial 
within the Association 
that the House of Delegates may be 


problem 


asked to vote an increase in dues at 
the Mid-Year Meeting in February. 
The membership committee have 
what they believe is a better solu- 
tion: an increase in membership. 
They ask every member of the Asso- 
ciation to use the application form 
in this issue to obtain one new 
An explanation of the 
Committee’s program and the sched- 


, 


ule of dues appears on page 43. 


member. 


Legal Aid for the 

Armed Forces 

This issue begins Volume 37 of the 
American Bar Association JOURNAL. 
Its contents reflect the seriousness 
of the problems that the American 
people face in this year a.p. 1951. 
On page 9, Milton Blake, Chairman 
of the Association’s Committee on 
Legal Aid for the Armed Forces, 
writes of the plans to provide our 
servicemen with legal advice and 
assistance in the new 3,500,000 
military establishment. 


THs AMERICAN BAR ASSOCIATION JOURNAL is published monthly by the AMERICAN BAR ASSOCIATION at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the act of Aug. 24, 1912. 


Price per copy, 75c; to Members, 50c; per year, $5.00; to Members, $2.50: 


Association, $1.50. Vol. 37, No. I 


old and new addresses 
Copyright 1951 by the American Bar ASSOCIATION 


t to Students in Law Schools, $3.00; to Members of the American Law Student 
Changes of address must reach the JourNnat office five weeks in advance of the next issue date 


Be sure to give both 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Slogan: 


**Consult your Agent or 
Broker as you would your 
Doctor or Lowyer"’ 

















American 


Bar Association 
1950-51 


President CODY FOWLER, Citizens Building, Tampa 
2, Florida » Chairman, House of Delegates, ROY E. 
WILLY, Security National Bank Building, Sioux Falls, 
South Dakota + Secretary JOSEPH D. STECHER, 
Toledo Trust Building, Toledo 4, Ohio + Treasurer 
HAROLD H. BREDELL, Consolidated Building, Indian- 
apolis 4, Indiana + Executive Secretary OLIVE G. 
RICKER, 1140 N. Dearborn Street, Chicago 10, Illinois. 


Board of Governors 


The Chairman of the House of Delegates, 
The Secretary, 
The Treasurer, | 
Haroip J. GALLAGHER, Last Retiring President, } 
15 Broad Street, New York, New York 
rarppAN Grecory, Editor-in-Chief, 
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The President, | 


-Ex Officio 


American Bar Association Journal, 
105 South LaSalle Street, Chicago 3, Illinois 


First Circuit Rosert W. Upton, Concord, New Hamp- 
shire 


Second Circuit E. J. Drmock, 165 Broadway, New York 6, 
New York 


Third Circuit Wutt1AM W. Evans, 129 Market Street, 
Paterson, New Jersey 


Fourth Circuit WALTER M. BastTIAN, National Press Build- 
ing, Washington, D. C. 


Fifth Circuit Ropert G. Storey, Republic Bank Build- 
ing, Dallas 1, Texas 


Sixth Circuit GeorceE E. Branp, Barlum Tower, Detroit, 
Michigan 


Seventh Circuit ALBERT J. HARNo, University of Mlinois 
Law School, Urbana, Illinois 


Eighth Circuit Freperic M. Miter, Bankers Trust Build- 
ing, Des Moines, Iowa 


Ninth Circuit Stoney Tetser, Equitable Building, Port- 
land 4, Oregon 


Tenth Circuit Atvin RicHArps, Pure Oil Company, Tulsa, 
Oklahoma 


Persons eligible for membership in the Association 
may become such on being proposed in writing by a 
member, approved by the Committee on Admissions 
for his State, and elected by the Board of Governors 
(Constitution, Article II, Section I; By-laws, Article I, 
Section 1). Dues are $12.00 a year, except for the first 
two years after his or her admission to the Bar, the 
dues of a member are $3.00 per year, and for three 
years thereafter $6.00 per year. Blank forms of pro- 
posal for membership may be obtained from the Asso- 
ciation offices at 1140 North Dearborn Street, Chicago 
10, Illinois. 
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And in this age of streamlining... 
what of YOUR law practice? 


Time-worn (and costly) methods of get- 
ting the facts of law practice on paper by 
handwriting or shorthand constitute a drain 
on the lawyer’s (and his secretary's) time. 

With Aupocrar# at your elbow, the facts 
of your practice ... interviewing, abstract- 
ing, annotating, letter-writing and the record- 
ing of telephone conversations . . . are instantly 
accomplished, at your own convenience! 

With Aupocrapu you halve the time and 
cost of getting facts down on paper. 

Thus, you and your law-secretary conserve 
much valuable time ... free yourselves for 
other essentials of your work. 

Write (or phone) your nearest Aubo- 
GRAPH dealer today! Ask for a demonstra- 
tion (at your own convenience, of course) 
without any obligation whatsoever. Discover 
how AupoGRapH—the small, compact and 
brilliantly engineered “‘electronic law secre- 
tary’ —is helping to keep law firms abreast 
of the mountain of notation and paper-work 
so necessary to the practice of law. 

Made by The Gray Manufacturing Com- 
pany—established 1891—originators of the 
Telephone Pay Station. 


The “Master” Aupocrapn: the ideal 
combination dictating and transcribing 
machine. Records on thin, lightweight, long- 
lasting plastic discs, holding up to one hour's 
dictation. Each disc can be resurfaced for 
reuse up to 50 times—and more! 








& 


AUDOGRAPH sales and service in 180 principal 
cities of the U.S. See your Classified Telephone 
Directory—under “Dictating Machines.’ Canada: 
Northern Electric Company, Ltd., sole authorized 
agents for the Dominion. Overseas: Westrex Cor- 
poration (export affiliate of Western Electric 
Company) in 35 foreign countries. 
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New aid 
FOR LAWYERS... 


Contoura’ 
PORTABLE PHOTO-COPIER 


MAKE EXACT COPIES OF 

® Excerpts from law reviews and legal 
books at Bar Association and other 
libraries. 

® Printed judicial and administrative 
opinions. 

® Printed pleadings, transcripts of evi- 
dence, and briefs in records of appeal. 

@ Wills, deeds, pleadings in offices of 
the various clerks of court. 

® Letters, law memoranda, briefs and 
all other documents in your own office. 





Pb coin sate ta Nocti tn 


COPY ANYTHING ANYWHERE 


The ‘‘Contoura" authenticates your find- 
ings . . . will copy anything written, 
printed, or drawn in any color of ink, 
pencil, of crayon. Book pages present 
no problem—a pneumatic cushion con- 
forms the photographic paper to the 
contour of even tightly beund volumes. 
Weighing slightly over four pounds, the 
“Contoura" can be carried readily in a 
briefcase. 


SAVE TIME AND MONEY 

“Contoura” saves you time, work, and 
expense—eliminates the need for costly 
photostats and hours of typing and long- 
hand copying. A copy of legal size 
document costs only 7c. 
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F. G. LUDWIG, ASSOCIATES 


15 Pease Road 
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ANNOUNCEMENT 
of 


1951 Essay Contest 
Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 2, 1951. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 


“The First Ten Amendments: The Character, the Status, 
and the Relative Importance and Dignity of the Rights Guar- 
anteed Thereby.” 


Eligibility: 

The Contest will be open to all members of the Association 
in good standing, including new members elected prior to 
March 1, 1951 (except previous winners, members of the Board 
of Governors, Officers and employees of the Association), who 
have paid their annual dues to the Association for the current 
fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest 
and not previously published. Each entryman will be required 
to assign to the Association all right, title and interest in the 
essay submitted. 

An essay shall be restricted to 5,000 words, including 
quoted matter and citations in the text. Footnotes or notes fol- 
lowing the essay will not be included in the computation of 
the number of words, but excessive documentation in notes 
may be penalized by the judges of the Contest. Clearness and 
brevity of expression and absence of iteration or undue prolix- 
ity will be taken into favorable consideration. 

Anyone wishing to enter the Contest should communicate 
promptly with the Executive Secretary of the Association, who 
will furnish further information and instructions. 


AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street Chicago 10, Illinois 
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Marriage 
Divorce 
The Family 


THE MODERN LAWYER 
needs 


SELECTED 
ESSAYS ON 
FAMILY LAW 


A one-volume library 
on domestic relations 





SPONSORED BY THE ASSOCIATION 
OF AMERICAN LAW SCHOOLS 


A convenient collection of 66 Essays 
by the leading authorities in the field 

. edited by a special committee 
of the Association of American Law 
Schools . . . . covering moral, social, 
property, tax considerations 


Specimen Essays... 

Attack on Decrees of Divorce—Jacobs 

Extraterritorial Divorce, Williams v. 
North Carolina IIl—Lorenzen 

Individual Interests in Domestic Re- 
lations—Pound 

Community Property, A Critique of Its 
Regulation of Interfamily Rela 
tions—Powell 

A Christian View of Marriage 


Annotated to 100’s of other related arti- 
cles and cases. 


1122 pages $9.50 


Recent publications 


MODERN SOCIAL LEGISLATION by Stefan 
A. Riesenfeld and Richard C. Maxwell 
935 pages $8.50 

The use of law to insure minimum 
standards of living to every member of 
society—social insurance, public assist- 
ance and housing, fair labor standards 
and full employment. 


MONEY IN THE LAW. NATIONAL AND 
INTERNATIONAL by Arthur Nussbau 
618 pages $8.00 


A completely revised edition of the 
leading text on monetary law prepared 
by the foremost world authority with a 
new emphasis on exchange control, fluc- 
tuations of purchasing power, devalua- 
tion, the International Monetary Fund, etc. 


WORLD LAW by Louis B. Sohn 
1363 pages $8.00 


The constitutional development of 
the United Nations, world government, 
regional def agr ts, atomic en- 
ergy control, etc. See Review in Nov. 
issue of A.B.A. Journal. 


To be published soon—-LEGAL DRAFTING 
by Robert N. Cook 





The Foundation Press, Inc. 
268 Flatbush Avenue Extension 
Brooklyn 1, New York 
Send me the books checked. Payment is 
enclosed. 

) Essays on Family Law—$9.50 

Modern Social Legislation—-$8.50 
~) Money in the Law—$8.00 
[) World Law—$8.00 
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production Plus with the 
new Remington Elle Conomiy 


typewriter! 





just watch it 


increase production... slash typing time! 


Today, when greater individual productivity in the office is 
so important, the PRODUCTION PLUS values of the new 
Remington Electri-conomy Typewriter pay off. Yes, pay off 
again and again as a time, work and money saver for offices 
throughout the country. Vital records, accurate statistics, 
multiple reports, distinctive cor- 












respondence—these and many 
others are prepared swiftly .. . 
and with electric ease on the 
Remington Electri-conomy. Mail 
coupon for free folder telling the 


amazing economy story. 





THE FIRST NAME 


Memington band °: 





TYPEWRITERS 








Remington Rand, Room 2636, 315 Fourth Ave., New York 10 


C Yours for the asking... FREE copy of folder RE 8353 describ- 
ing the new Electri-conomy. 


(CD Yours — FREE Electri-conomy Test in your office — without 
obligation of course. 
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NUMBER 8 


Number 8 of our series of interesting and valuable ex- 
cerpts from CORPUS JURIS SECUNDUM is now 
available and a limited number of copies has been set 
aside for complimentary distribution. This one deals 
with 

“LIABILITY FOR NEGLIGENCE OF 

MANUFACTURERS AND VENDORS 

SUPPLYING PERSONAL PROPERTY FOR 
THE USE OF OTHERS” 


Reprinted From The Title 


NEGLIGENCE 


Volume 65, 
CORPUS JURIS SECUNDUM 


If you desire a copy just drop us a line, and one 
will be mailed to you with our compliments. 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN 1, NEW YORK 
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What Are We Fighting For? 


The Need for Juridical Order 


by Robert N. Wilkin +» Judge of the United States District Court for the Northern District of Ohio 


# In this examination of the crisis that suddenly arose in the world following the 
Communist invasion of the Republic of Korea last June, Judge Wilkin declares that 
the United Nations are fighting for world juridical order against the Communist 


revolutionaries. In a second article, which will appear in the February issue of the 
Journal, Judge Wilkin gives his answers to those who say that limited world federa- 
tion to achieve this juridical order is impractical, visionary or dangerous. 





® For centuries the highest authori- 
ties have recognized that a primary 
and fundamental condition for the 
pacification of human society is ju- 
ridical order. Classical scholars, juris- 
consults, scholastic philosophers, the 
authors of authoritative work on in- 
ternational law, the greater religious 
leaders and statesmen of medieval 
and modern times have said that 
juridical order is the essential ele- 
ment of a peaceful society. Now at 
last that goal of philosophers and 
scholars has come into view of the 
people. 

A calm analysis of present condi- 
tions makes it clear that juridical or- 
der is what we are fighting for today. 
Our country has not declared war 
against any other nation. President 
Truman has said that he ordered the 
military forces of our country into 
Korea to restore peace in accordance 
with the order of the United Nations. 
And, on reflection, it is apparent that 
juridical order was the object of our 
participation in the two prior world 
wars. One of Wilson’s Fourteen 
Points was “government of law based 
upon the consent of the governed”. 
And in World War II, rule of law 


for the world was named in the Yalta 
Agreement as one of the objectives of 
the Allies. In those wars that pur- 
pose was more remote, but now it be- 
comes clear and imminent. In his 
statement of June 27, 1950, the Presi- 
dent said: “The United States will 
continue to uphold the rule of law”, 
and a wave of approval swept over 
the nation. 

If we asked men on our streets, in 
our shops, on our farms, or in Korea, 
what we are fighting for, they would 
no doubt say, “For Freedom!” The 
people of our country and of most 
of the United Nations have an in- 
stinctive dread of what goes on back 
of the Iron Curtain, and they feel 
a vital urge to prevent the extension 
of that system which maintains the 
Iron Curtain. But freedom is the 
most popular word for the summa- 
tion of the ideals for which we have 
fought—and now fight again. 


Freedom Exists 
Only Under Law 


The history of the world teaches, 
however, that freedom exists only 
when given the sanction of law.’ Ab- 


sence of law is anarchy or nihilism. 
Without law there is no security of 
life or property or freedom of action. 
Looking back through past experi- 
ence, we see that man, when he 
wrested his rights and liberties from 
despots and tyrants, proceeded to 
make those rights and liberties se- 
cure by making them lawful and by 
setting up a government to admin- 
ister that law. Our own Declaration 
of Independence says: “That to se- 
cure these rights governments are 
instituted among men. . . 
World War I was between the Al- 
lies and the Triple Alliance. World 
War II was between the Allied Na- 
tions and the Axis Powers. The pres- 
ent military struggle is between the 
United Nations and Communist rev- 
olutionaries. The fundamental dif- 
ference between the contending par- 
ties in each instance is found to be a 
difference in their conceptions of 
law. The totalitarian powers which 
we have opposed in each war rejected 
all thought of the State as a creature 
of law and recognized no individual 
rights. Such governments take prop- 
erty without compensation, and life 
without even a trial. The power of 
the state is supreme, and law is what 
the dictator says it is. His arbitrary 
commands are enforced as law, and 
from his orders there is no appeal. 
To the champions of juridical 
order such arbitrary commands are 


” 





1. “We are servants of the law in order that we 
may be free.’’ Cicero: Pro Cluentio. 
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What Are We Fighting For? 


as far from true law as are the orders 
of a highway robber. Best political 
and moral authority, both ancient 
and modern, have said that an or- 
ganization that ignores moral sua- 
sion and relies on force and treachery 
is not to be classified as civil govern- 
ment at all, but as banditry.* To see 
the effect of such dominion we need 
only look at the countries within the 
power of such despotism. There we 
see, not freedom, but slavery and 


degradation. 
In the United States and in most 
of the United Nations, however, 


law is that right reason and good 
conscience which is diffused among 
all men. It is the sense of right and 
justice which is made to _ prevail 
through the processes of free assem- 
bly, free speech, free press (which 
keep right reason alive), freedom of 
religion (which keeps good con- 
science alive) , and through the proc- 
esses of independent courts and jury 
trials which apply that reason and 
conscience to specific cases. 


Kremlin Seeks Destruction 

of All Other Governments 

The Kremlin Politburo, which seeks 
by stratagem and aggression to domi- 
nate the world, is now and has been 
from the beginning, a group of rev- 
olutionaries. Their entry into Russia 
was made through a_treasonable 
agreement with during 
World War I. Germany gave Lenin 


Germany 


and his followers transportation from 
Zurich to Russia in return for their 
promise to take Russia out of the 
Allied forces then pitted against Ger- 
many. Their treason against Russia 
and perfidy against the Allies was 
denounced by many communists at 
the time as criminal. In World War 
II Stalin and his followers did not 
hesitate to make a treaty with Hitler 
when it seemed to serve their pur- 
pose. But, according to their prin- 
ciples, treaties have no binding moral 
force. These revolutionaries respect 
no law, moral or civil, and violate 
treaties whenever expedient. They 
seek the destruction of all govern- 
ments, including that of Socialist 
England and Communist Yugoslavia. 
They have openly encouraged their 
communist 


followers to overthrow 
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the 
United States. They now support the 


by force the Government of 
aggression against Korea, whose in- 
dependence they guaranteed. But in 
support of the United Nations, who 
oppose such violence, we fight for 
international law and order. 

The conflict which now rages is 
therefore between those who cham- 
pion law and those who oppose law, 
between the law-abiding and the 
lawless. The idea of law as reason 
instead of will, is the basis of parli- 
amentary and constitutional govern- 
ment which the United Nations 
support and which the revolutionary 
dictators now seek to destroy. Hav- 
ing ignored the Russian Constitu- 
tion, they try to obliterate all others. 
What Charles Mcllwain, Professor 
of Government at Harvard Univer- 
sity, said at the beginning of World 
War II is still true: “Never in its 
long history has the principle of 
constitutionalism been so questioned 
as it is questioned today. Never has 
the attack upon it been so deter- 
mined or so threatening as it is 
just now. The world is trembling 
in the balance between the orderly 
procedure of law and the processes 
of force.” 

Our evolution has been in the wake 
of the law, and it is our only hope 
for future development. By master- 
ing the law of aeronautics we have 
learned to fly, and by maintaining 
the law of our social life we hope to 
elevate the whole plane of our exist- 
ence. That hope has been treacher- 
ously and violently assaulted by the 
militaristic revolutionaries who hope 
to blot it out forever. What we are 
fighting for, therefore, is the right to 
live according to law—or, in other 
words, for juridical order. 


What Is 
“Juridical Order''? 
The term juridical order means a 
system for the regulation of political 
affairs and the settlement of disputes 
by rule of law. It is contradistin- 
guished from anarchy, which is no 
system or regulation, and it is contra- 
distinguished from despotism or 
totalitarianism, which is regulation 
by arbitrary command and force. 
The word law, as used in this defi 


nition, means those rules and prin 
ciples of conduct which cannot be 
violated with impunity, and includ_s 
natural law and civil law. Natural 
law is “right reason according to 
nature”,? including man’s moral na- 
ture. And civil law is the general 
will* of the community, which finds 
expression in custom, legislation and 
judicial decision. This law, there 
fore, is to be distinguished from ar 
bitrary will of “the one, the few, o1 
the many”. The aim of such law is 
justice; its object the general welfare. 

Juridical order should be consid 
ered as something other than form of 
government. It may be established 
and maintained by any of many dil- 
ferent kinds of civil government o1 
political organization. It may _ be 
supported by monarchy, aristocracy, 
democracy or a federation of all on 
any of these. It may operate in dif 
ferent planes or divisions of govern 
ment—local, national, international. 
It does require, however, some or 


ganization to sustain it and enforce § 


the sovereignty of law. Such organi 
zation must therefore be vested with 
legislative, executive and judicial 
powers within the sphere of its juris- 
diction. 

It affords the maximum possibility 
of peace and freedom. It is the only 
system that offers peace with free 
dom and freedom with peace. There 
is the peace of death, and a tempo 
rary partial peace induced by sup 
pression and intimidation. There is 
also a temporary partial kind of free 
dom, such as the license and self 
indulgence of outlaws, pirates and 
tyrants. But juridical order is op 
posed to these extremes. It substi 
tutes the general will for arbitrary 
will as a source of control and third 
party judgment for force as a means 
of settling disputes, and restricts the 
use of force to civil authority. It thus 


2. ‘Unless the state is a community for ethica 
purposes and unless it is held together by morc! 
ties, it is nothing, as Augustine said later, excep! 
highway robbery on a large scale’."’ Sabine 
History of Peclitical Theory, page 168; also pages 
523, 675. 

3. “There is in fact a true law—namely, righ! 
reason —. . . summons men to their duties . . 
restrains them from doing wrong,"’ etc. Sabine 
History of Political Theory, page 164. 

4, Law as Liberator, Chapter V. 
Joseph C. Hutcheson, Jr 
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maintains the balance and harmony 
between liberty and discipline and 
gives society a government not ol 
men but of law. 


Champions of Juridical Order 

Do Not See Issue Clearly 

It is apparent that juridical order is 
the critical need of the world today. 
Che integration of the modern world 
made it the 
awareness of this necessity for con 


has necessary. It is 
trol of our world-wide interests and 
activities that has brought the two 
opposing concepts of law into vio- 
lent conflict three times within this 
half century. Our great difficulty, 
however, has been that the cham- 
pions of our concept of law have not 
seen the issue clearly and have not 
agreed upon ways and means of 
maintaining what we have fought 
for. They have been divided into 
factions because they do not see 
clearly the ultimate goal and the way 
to attain it; and great confusion and 
bitterness attend their discussion of 
world affairs because they use words 
and phrases of multiple meaning 
and emotional content. 
think and speak of juridical order 


If we would 


we would avoid this confusion and 
bitterness. Juridical order is a term 
of respectable lineage, universal in 
application, and carries no connota- 
tions of nationalism, racism, religious 
dogma or economic theory. The use 
of this term of technical and exact 
meaning would dispose of much of 
the opposition to efforts for world 
order and would reveal that many of 
the objections to such efforts are ill- 
(In a 
second discussion of this subject, 
it will be shown that such terms as 
world government, sovereignty, de- 


founded and easily avoided. 


mocracy and communism raise irrele 
vant issues and cause divergence and 
confusion.) 


Problem of Our Age 

Is ‘‘Struggle for Law"’ 

Ihe problem of our age is but an- 
other phase, although a very vital 
phase, of that long-continued poli- 
tical development which one respect- 
able historian has referred to as “the 
struggle for law”. It is indeed but 
another phase, on a world-wide stage, 


of that age-old evolutionary process 
of co-ordination which characterizes 
all life. 
teach that each upward successive 
step in the march of life has been a 
Life 
has proceeded from a single cell to 


Geologists and_ biologists 


new advance in organization. 


a group of cells; from a creeping 
worm to marsupial, mammal, man. 
We see in it all a growth in number, 
in complexity, and in co-ordination 
of parts in a whole. From man, the 
most complex creature, that develop- 
ment next moved to groups of men. 
Man’s social growth progressed from 
family to clan, from clan to feudal 
state, from state to nation, and finally 
to federal union. 


Now with modern facility of trans- 
portation and communication, our 
growth has brought us face to face 
with the stark necessity of organiza- 
tion for the control of international 
Man’s 
vances have 


contri- 
civil ac- 
complishments. They act on a global 


activities. scientific 


exceeded his 
base while he lives in a_provin- 
cial state. His inventions are there- 
fore without adequate social control. 
Force will prevail over reason and 
evolution will give way to revolution 
and destruction unless international 
anarchy 


is subjected to juridical 


order. 

The whole course of past events 
indicates that again the parts will be 
co-ordinated within a larger whole. 
Man’s legal evolution begets the hope 
that now nations will be made sub- 
ject to universal law. National pride 
and racial prejudice cannot long 
prevail against the cosmic forces now 
at hand. The destiny of mankind 
will be fulfilled by force, if not by 
reason. 

Since humanity is in truth a whole, 
since it is animated by a universal 
spirit, and has common needs and as- 
pirations, those who strive for the 
embodiment of its proper essence in 
a political organization for the whole 
world are working in harmony with 
the order of the universe. Such 
scholars as Toynbee and Dawson 
have made it clear that the civiliza- 
tion which we are striving to save is 
Christian civilization. The political 
contribution of Christianity to west 


What Are We Fighting 








Robert N. Wilkin has been judge of 
the United States District Court for the 
Northern District of Ohio since 1939. 
Author of several books on jurispru- 


dence and legal philosophy, he is a 
former member of the Board of Editors 
of the Journal and is now a member of 
our Advisory Board. 





ern civilization should be made clear. 
Regardless of creed, ritual and dog- 
ma, the outstanding political accom- 
plishment of western civilization is 
the concept of supremacy of law and 
a method for its enforcement by in- 
dependent courts. This was the work 
of men of the Church who served as 
ministers of state and judges of the 
courts during that formative period 
when the State itself was brought 
into subjection to law.’ Juridical or- 
but the 
highest stage of its evolution is found 
in the implementation of Christian 


der has ancient sources, 


principles in the political field. 


No Cause for Discouragement 

in Over-All Cost 

The champions of juridical order 
should not dissipate their efforts in 
disputes over extraneous issues or 
details of procedure, nor should they 
expect a blueprint of progress for the 
distant future, nor discourage them- 
selves by counting the over-all cost. 
If they hold the true goal in mind 
and meet the requirements of each 
day with a firm faith in the righteous- 
ness of their cause, they will in time 





5. The Judicial Function and Industrial and Inter- 
national Disputes, pages 28-30, and authorities 
cited. By Judae Robert N. Wilkin 
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What Are We Fighting For? 


bring the destructive forces of the 
world into subjection to that law 
which has proved beneficial wher- 
ever tried. 

Although the 
great and the struggle may be of long 
duration, there is no reason to be 
discouraged. We have been gaining 
ground. The war-crime trials in 
Nuremberg and Tokyo have made in- 
dividuals responsible for the viola- 
tion of international law. Guilt will 
no longer be absolved in “national 
sovereignty”. Our presence in Korea 
has brought an international police 
force into operation against those 
who violate the peace of the world. 
International law is being actuated. 
As stated by our Secretary of State 
in his broadcast of September 11, our 
foreign policy and the purpose of the 
United Nations have prevailed in 
Iran, in Turkey, in Greece, and are 
now being defended in Korea. 

The United Nations is now being 
converted, from a mere tentative 
balance of power and sounding-board 
for propaganda, into an agency for 
the maintenance of juridical order. 
The General Assembly is beginning 
to exercise legislative power over in- 
ternational affairs. The World Court 
and such other courts as may be 


complexities are 


necessary should be invested with 
judicial power so that wrong-doers 
may be restrained and disputes set- 
tled by voice of the law. And the 


Security Council should be made an 
executive council and relieved of 
such exhibitions of baiting and badg- 
ering as have characterized the recent 
discussions of the Korean problem. 
As juridical order is the practical 
objective of our fighting faith, so it 
is the substance of our hope for 
peace. It affords the only practical 
basis for established order. The min- 
imum of force required in an evil 
world is the force necessary to re- 
strain those who would violate the 
law. As long as violence exists in 
the world, men of good will must 
exert a combined force against it. 
The law is not self-executing; men 
must enforce it. Such enforcement, 
however, should be reserved to law- 
ful government. The evil of force 
is in its exercise by evil and arbi- 
trary men. Men who bear arms in 
defense of the law are engaged in a 
noble service. They are fighting for 
peace. Our faith is in the law. 


Our Bond of Unity 
Is Desire for Juridical Order 


And, as juridical order is our war 
aim and our peace aim, so it is 
the basis of unity among ourselves 
and with our allies. As true law 
is the reason and conscience diffused 
among all men, so all men stand 
equal before the law. True law rec- 
ognizes that man is sacred to man; 
that the degradation of any man is an 


® Security, though undoubtedly a good thing, may be 
and become a fetish. A secure life is not necessarily a happy life; it may 
be rendered dismal by boredom and monotony. Many people, especially 
while they are young, welcome a spice of dangerous adventure, and may 





assault upon mankind. It is the prac- 
tical application of the doctrine of 
human brotherhood.® Since the aim 
of the law is justice, the general good 
and commonweal, no man, no party, 
no faction, no nation, can have in- 
terests that transcend the law. The 
blessings which flow from the com- 
monweal are greater than any gains 
from selfish efforts. 

The blessings of law which we en- 
joy we offer to share with all who 
accept the law. By sharing those bless- 
ings with others we increase them 
for ourselves. But the co-ordination 
of effort to that end cannot be based 
upon race or color, militarism, capi- 
talism or communism. The bond of 
unity must be the law. 

If we understand the issue, there 
will be no sacrifice too great for vic- 
tory. If we recognize what is at stake, 
there can be no service we will not 
render to win. If we really under- 
stand the destiny that depends on 
the outcome, we should rather be 
dead than defeated. The issue is law 
with reason and conscience, or law- 
lessness and utter depravity. 

The law is our glorious inherit- 
ance. Let us make it our bequest 
to posterity. 








6. ‘‘As we examine the trends we find a steady 
movement of democratic states toward the ap 
pointed level of a coming equality in human 
dignity, in human values, in human participation 
in the common good."" Merriam: What Is Democ- 
racy?, page 64. 


sought excessively 


even find relief in war as an escape from humdrum safety. Security by it- 


self is a negative aim inspired by fear; a satisfactory life must have a positive 


aim inspired by hope. This sort of adventurous hope involves risk and 
therefore fear. But fear deliberately chosen is not such an evil thing as 
fear forced upon a man by outward circumstances. We cannot therefore 
be content with security alone, or imagine that it can bring the millennium. 
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—Bertrand Russell, Authority and the Individual 
(New York: Simon and Schuster, 1949) , page 56. 
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Adventures in Justice: 


A Call to Arms 


by Erle Stanley Gardner - of the California Bar 


® As its title suggests, this article is a challenge to the Bar and the members of the 


American Bar Association. Mr. Gardner says that in the eye of the public, the 


legal profession seems more interested in fees than in justice. He says he fears that 


lawyers spend much time in talking about recapturing for the Bar its one-time posi- 


tion of leadership but lack the imagination and the spirit of adventure to go about 
doing what they vaguely wish could be done. This article suggests a program for 


the individual lawyer who wants personally to do something about improving’ the 


administration of justice. 





® The Editors of the JouRNAL have 
asked me for an article, thereby com- 
mitting what the Supreme Court 
would doubtless define as contribu- 
tory negligence. 

Some ten years ago, when I had 
been practicing law during the day 
and writing stories at night, | began 
to realize that I couidn’t maintain 
such a pace indefinitely. I disliked 
walking out on a good law practice, 
yet I desperately wanted to travel 
around the out-of-the-way places in 
search of adventure. 

It was a friend to whom I stated 
my problem who pointed out the 
right course. He said, “Don't even 
go back to the office long enough to 
pick up your hat.” 

I didn’t follow his advice literally 
but it was so succinct an answer, so 
inviting a prospect that I severed my 
ties with the active practice of law 
as soon as the knots could be untied. 

But when the law gets in a man’s 
blood it stays there. Now I find my- 
self drawn back to it, but this time 
my approach is radically different. 


Now I am enjoying adventures in 
justice. 

And it’s because of this new-found 
approach that I am pointing out a 
field of activity which should appeal 
to the successful attorney who, re- 
gardless of his age in years, is young 
in heart, who likes adventure, who 
has faith in the common people and 
in the workings of democracy, who 
wants to have some fun, to add years 
to his life and reduce his income tax. 


Citizens Are Interested in Justice 
but Suspicious of Lawyers 

The rank and file of everyday citizen 
is suspicious of the lawyers. 

He is, however, passionately inter- 
ested in justice. 

It seems strange that the common 
man should have these somewhat 
paradoxical attitudes. The fault lies 
largely with the lawyers. 

The young lawyer is too prone to 
regard his highly competitive profes- 
sion as a means of livelihood. He 
loses sight of the fact that the aver- 
age citizen regards the legal profes- 


sion simply and solely as the neces- 
sary channel through which the pub- 
lic can obtain justice. 

The lawyer sees the public only 
as potential clients. The public sees 
the lawyer as the vendor who sells 
him justice—at a price. 

Governments come in competition 
with other governments just as indi- 
viduals come in competition with 
other individuals. As long as we have 
powerful totalitarian governments 
that are concentrating their entire 
resources upon aggression, we shall 
find that it’s necessary to make con- 
stantly increasing inroads upon our 
economic resources to strengthen our 
sinews of defense. 

That's a philosophic way of stating 
that the income tax, which is already 
so confiscatory in the higher brackets 
that it discourages initiative, is go- 
ing to become even more painful. 

However, this cloud has a silver 
lining. If there’s no use in working 
harder to make more money, how 
about donating some of this surplus 
time and energy toward building up 
the prestige of lawyers, so that the 
Bar can once more assume its right- 
ful place in molding public thought 
and leading in constructive reform? 

I think it can be done, and I think 
those who are willing to try doing it 
can get a lot of enjoyment and satis- 
faction out of their efforts. 

To illustrate my point it’s going to 
be necessary to discuss certain facts 
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Adventures in Justice 


Argosy Magazine uncovered when it 
began to investigate the cases of inno- 
cent men who had been wrongfully 
convicted of murder. 


Story Begins with Conviction 
of Innocent Man 

It all started when | 
myself in the case of a penniless indi- 
vidual who was under sentence of 
death. Henry Steeger, president of a 
company which publishes some two 
dozen magazines, including Argosy, 
followed my efforts with considerable 
interest. He told me that if I ever 
encountered another similar case, 
he’d donate space in Argosy to tell 
his readers about it, and get their 
reactions. 


interested 


It wasn’t too long until another 
case did come along. Then we real- 
ized that it took more than the opin- 
ion of some one man to present a Case 
of this sort. Readers would demand 
something more than an editorial 
ukase or an author's pleading. 

Readers would want the facts, and 
they'd want to make up their own 
minds from an essentially fair pres- 
entation of those facts. 

Steeger and I talked the thing 
over. We decided that we'd get a 
committee of the best experts we 
could find, who would, as far as pos- 
sible, be men who had achieved such 
success in their profession that they 
had no need of personal publicity, 
no need to seek anything for them- 
selves, men who were so familiar with 
homicide investigation they'd know 
what to look for, and where to look 
for it. 

This was, of course, a dificult as- 
signment, human nature being what 
it is, but we did the best we could, 
and we did mighty well. We have 
Dr. LeMoyne Snyder, a medicolegal 
specialist who is both a doctor of 
medicine and an attorney at law, a 
criminologist and detective of note, 
author of the outstanding book on 
homicide investigation which, appro- 
priately enough, has as its title Hom:- 
cide Investigation, We have Ray- 
mond Schindler, the internationally 
known private detective; Alex Greg- 
ory, who is one of the best men in the 
country when it comes to using the 
Polygraph, or lie detector; and then, 
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to do field work, we have Tom Smith, 
former Warden of the Washington 
State Prison at Walla Walla. (Tom 
Smith devotes his entire time to in- 
vestigating cases. He is the only one 
who draws any compensation, and, 
because of his qualifications and 
years of experience in the field, he is 
pretty adept at separating the justi 
fiable case from the “bum beef” of 
the professional convict.) 

We didn’t have the faintest idea 
what to call this department, but 
finally we chose the name “The 
Court of Last Resort” because we 
felt that in a democracy the real 
court of last resort is, after all, an 
enlightened public opinion. 

And we decided that as a general 
rule we would investigate only cases 
where the prisoner was penniless, 
where he was serving a life sentence 
for a major crime, where he had no 
counsel and where he had long since 
exhausted every possible legal reme- 
dy, so that his case would not in any 
way be coming up in the courts. 


“Court of Last Resort” 

Does Not Represent Defendant 

Nor would we in any way represent 
the defendant. We would stand ready 
to publish facts adverse to the de- 
fendant if and when they were dis- 
covered. We would simply try to pre- 
sent the facts in the case to the Bar 
of Public Opinion. 

Of course, as the cases work out, 
when we find the defendant is really 
guilty we simply let the matter drop. 
Since the man is already in the peni 
tentiary for life that disposes of the 
matter. 

The cases we publish are, there- 
fore, those where we feel the man 
should be liberated, but we're not 
representing him. 

Our ultimate goal, of course, is to 
get people interested in justice and in 
the efficient administration of our 
laws. At the time we started we had 
no way of knowing the extent to 
which people would be interested in 
justice and anxious to have a more 
efficient administration of law. 

The story of the Court of Last Re- 
sort would fill a book. Someday I’m 
going to write one on the subject. 
I'm only citing it here to prove my 


point that people are interested in 
the cause of justice. 

Argosy’s “Court of Last Resort” 
was an entirely new venture in the 
field of public relations. When we 
started it there were a lot of things 
we didn’t know. We had to learn 
them the hard way. 

After we had this move well 
launched, we realized that a maga 
zine can’t “donate” its space to any 
cause. magazine is in a highly com 
petitive market. Page for page it must 
match its competitors in reader in- 
terest. When any substantial number 
of pages fail to measure up to a com- 
petitor’s contents, the magazine 
simply goes out of business. 

In order to acquaint readers with 
all the facts in this first murder case 
we were investigating, we found we 
were going to need a lot of pages, 
not only in one issue, but in a whole 
series of issues 

Would the public take that much 
interest in justice? Would the mag- 
azine find itself losing readers in the 
highly competitive magazine field? 

We awaited the reader verdict with 
all the anxiety of a first night actor 
awaiting the reviews of the critics. 
The magazine had everything at 


stake. A casual philanthropy had 
suddenly become a_ life-or-death 
gamble. 


And then came the answer of the 
reading public. 

We are still rubbing our eyes over 
that answer. No one in the publish- 
ing field had ever considered the re- 
mote possibility that the general 
reading public could possibly be so 
interested in justice. 


Circulation of Argosy 
Begins To Skyrocket 
Argosy’s circulation began to sky- 
rocket. People everywhere began a 
word-of-mouth campaign that has re- 
sulted in Argosy’s leading the field in 
statistical percentage of growth. Since 
it started its Court of Last Resort 
Argosy has consistently had the 
greatest percentage increase in news- 
stand circulation of any magazine 
in America. 

People are vitally interested in 
justice. 


When an innocent man has been 
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wrongtully convicted there is a dou 
ble menace to society, because the 
guilty man has necessarily gone free. 

Such a wrongful conviction usually 
means that there was poor police 
work; that the attorney for the de 
fense overlooked a bet somewhere 
along the line; that evidence which 
should have been preserved at the 
scene of the crime was destroyed; 
and, quite frequently, that simply be- 
cause the defendant was penniless 
nobody cared very much what hap 
pened to him. 

[ personally started to devote a 
small percentage of my time to this 
work, but for the past eighteen 
months I have been donating fully 
90 per cent of my time to it and to 
the kindred activities which flow 
from it—and I’ve never had more 
downright fun in all my lite. 

We've literally waded through tons 
of chaff in order to find a few ker 
nels of wheat, but in wading through 
that chaff I have broadened my ex 
perience and have learned to look at 
the legal profession in an entirely 
new light. I have also become ta 
miliar with certain problems of law 
enforcement that are of prime im- 
portance. 

The work to be done in the field 
of law enforcement is stupendous. 

The innocent man who is wrong 
fully convicted is, of course, the dra 
matic side of the problem, but there 
are others almost equally dramatic 
and perhaps even more important. 


Big Need Today 

ls Better Police Officers 

Ihe big thing which is neeled today 
is a general upgrading of our police 
officers. We need to have better men, 
better working conditions; we need 
to give police officers more of a 
pride in their profession; we need 
to see that they are better qualified 
not only before they are appointed 
but that adequate educational fa- 
cilities in their chosen field are made 
available after their appointment. 
We need to see that political in- 
fluence is not permitted to hamper 
the activities of the conscientious 
police officer; that he becomes, in 
short, an efficient, thoroughly trained 
foot soldier on the firing line. 





lt might be mentioned parentheti 
cally that in one case we investigated, 
an honest officer who thought an in 
nocent man had been railroaded to 
the penitentiary started to investigate 
the facts. He was called to the office 
of the mayor and, to use his own 
words, told to “lay off’. When he 
demurred, he was summarily retired 
from the force. 

There was no one to whom he 
could appeal. So the officer was out 
of a job and the penniless, innocent 
man was left in prison for sixteen 
years—until we found him, thanks to 
the good work of a Jewish rabbi, 
managed to locate the honest police 
ofhcer, unearthed the facts and se 
cured the man’s release. (He is walk 
ing the streets today, a free man.) 

If the American Bar Association 
had merely maintained a standing 
committee to which this honest officer 
could have appealed, the story would 
have been far different. 

We need also to see that there is 
closer co-operation between the medi 
cal profession and the legal profes- 
sion so that lawyers can become more 
fully advised of What is going on in 
the field of legal medicine, and can 
realize the extent to which legal med 
icine can help them in administering 
justice, or, if you want to put it that 
way, in winning cases. 

And since we are surveying fields 
where the lawyers can do construc 
tive work we shouldn't overlook the 
need to study conditions in our peni- 
tentiaries. We should know a great 
deal more about the underlying 
causes which produce those misfits 
of individuality in our social struc 
ture who eventually become crimi- 
nals. 

There are other fields of poten 
tial activity. Take for instance, the 
case of Captain Frances G. Lee. 

She is a fabulous woman, around 
70 years old, who has dedicated het 
life and her fortune to the admini- 
stration of justice, and to developing 
legal medicine. She is a Captain of 
the New Hampshire State Police; 
she is primarily responsible for the 
School of Legal Medicine at Har- 
vard University; and she sponsors 
seminars which are held there twice 


Adventures in Justice 





Erle Stanley Gardner is best known 


as the creator of Detective Perry Mason. 
Admitted to the California Bar in 1911, 
he practiced law successfully until about 
ten years ago, when he decided to de- 
vote his full time to writing. He has been 
a member of the Association since 1935. 





each year, in which a very select 
group of officers is given -instruc- 
tion in the latest developments in 
homicide investigation. 

Ihe class is limited to some two 
dozen. In order to become a mem- 
ber of that class it is necessary to get 
a clearance from the head of the 
state police and the governor of the 
state. 

| have been privileged to attend 
two of these seminars. I think I am 
the only civilian who has done so. 
1 am invited to attend the third and 
intend to take advantage of that 
invitation. 

These seminars are fascinating. 
In addition to the students from the 
state police there is usually a repre- 
sentative of some branch of the Brit- 
ish Home Office and of the Canadian 
Police. At this coming seiainar Scot- 
land Yard will have one of its high 
officials take the course. 

Captain Lee’s work needs to be 
better known. 


Individual Members of Association 
Could Help in This Work 

Individual members of the Ameri- 
can Bar Association could band 
themselves together to help in this 
work, and in so doing would find 
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they had opened up one of the most 
fascinating chapters of their lives. 

The Bar needs to bring justice to 
the people. Having volunteer at- 
torneys give legal aid to the penniless 
is a step in the right direction. It’s 
only a halting, stumbling first be- 
ginning. 

What is needed at the present time 
is a group of men who have intelli- 
gence, aptitude, influence, and, by 
their very association, will have pow- 
er, who are willing to start digging 
at the very roots of the administra- 
tion of justice and the detection of 
crime. 

Argosy’s Court of Last Resort 
could use lots of help, and, in turn, 
could give lots of help. 

There are literally dozens of cases 
where we should take action and 
which we simply don’t have either 
the time or the facilities to investi- 
gate fully. 

Consider this case in California. 
Two men were convicted of murder 
in connection with the holdup of 
a café. The police produced a couple 
of people who had seen the holdup 
and who identified these two men as 
being the ones who had committed 
the murder. 

The police did not file the names 
and addresses of all the people who 
had been in that café and had seen 
the shooting until after the two men 
were convicted. 

Then someone interested himself 
to the extent of calling on these 
other people and taking them to the 
penitentiary to look at the two boys. 

Without exception, these witnes- 
ses, overwhelming in number, testi- 
fied that these boys definitely were 
not the holdup men. 

Then friends went to the individ- 
uals who comprised the jury which 
had convicted the men, and without 
exception these men stated that if 
these witnesses had so testified at the 
time of trial their verdict would have 
been not guilty instead of guilty. 

Yet nothing has been done. The 
two men remain in the penitentiary 
today serving life sentences. 

Then there is the case of a man 
who was convicted of a kidnaping 
‘n the Southwest. He stated that at 
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the very time of the kidnaping two 
officers, at a point some hundred and 
fifty miles from the scene of the 
crime, were checking his driving li- 
cense. They noticed that it was from 
Klamath Falls, Oregon, and men- 
tioned that it was the first time they 
had ever checked a license from this 
city. 

There seems to be no question 
but what the officers did make this 
check and but what it was made at 
almost the exact time the crime was 
committed, This should have been a 
perfect alibi; but when the officers 
were subpoenaed they stated that 
they couldn't identify either the de- 
fendant or his car, although they did 
admit that at this exact time they 
had been checking a driving license 
in the hands of someone who came 
from Klamath Falls, Oregon. 

How could the defendant have 
known that they were checking a 
driving license from Klamath Falls at 
that particular time and at that par- 
ticular place unless he had been the 
person whose 
checked? 

Yet the attorney for the defendant, 
probably because of the attitude of 
the officers, didn’t put them on the 
stand. The jury convicted the defend- 
ant. He’s now in prison. 


license was being 


Man Admits One Holdup, 
ls Tried for Two 


There’s the case of a man in the 
Middle West who committed a hold- 
up. He admitted it. He plead guilty 
and was sentenced. However, the 
police wanted to clean up another 
holdup in which there had been a 
murder. 

According to the defendant's story, 
which to date is only partially veri- 
fied, he was asked to stand up in 
front of the door of his cell under 
the promise of being given a good 
cigar. He became suspicious and 
didn’t stand up, but retired to the 
back of his cell. The man in the 
adjoining cell, however, did stand up 
in front of the cell door, hoping to 
get the cigar. 

The door opened and two police 
officers brought in a witness. The 
defendant says they were all drunk. 





The transcript shows that the officers 
admitted they had all had “a drink 
or two”. The witness, according to 
the defendant, pointed his finger at 
the man in the adjoining cell and 
said promptly and positively, “That's 
the man.” The officers jerked him 
back and said, “You damn _ fool, 
you've identified the wrong man.” 
(We have only the defendant's word 
for this.) 

They took the witness out. There 
was another interval and then the 
witness came back and this time he 
identified the defendant. 

On the strength of this identifica- 
tion and some very sketchy circum- 
stantial evidence this defendant was 
tried again, this time for murder. 

The evidence indicates, however, 
that the police had two fingerprints 
of the real murderer. Yet it seems 
that this evidence was suppressed. 
The prosecutor claimed he didn’t 
know anything about it and the at- 
torney for the defense seems to have 
been surprised when he learned 
about it, during the closing hours of 
the trial. The fingerprint evidence 
was hastily brought in, quite appar- 
ently presented without due prepara- 
tion, and the jury, at the close of a 
one-day trial, convicted this man of 
murder and sentenced him to death. 
That sentence was subsequently com- 
muted to life imprisonment when 
the condemned man produced a 
series of alibi witnesses. 

And so it goes. Those cases should 
be investigated. There are dozens of 
others. 

The work that Captain Frances G. 
Lee is doing needs to be broadened 
and expanded. Some of that work is 
completely fascinating. Any member 
of the Bar who wants to devote 
himself to a study of scientific detec- 
tion in homicide cases will find he 
has entered upon a field of activity 
which is ten times more absorbing 
than the most exciting detective 
story ever written. 

Captain Lee has constructed at 
great expense and with infinite care 
a series of small-scale models showing 
baffling situations which have con- 
fronted the police from time to time. 

(Continued on page 84) 













by 


mitt 
exp 
of | 


Ko 
Jur 
fol 
leg 
ice! 
thi 
hel 


let 
the 
fiel 


ize 
of | 


mi 
tor 
pre 
me 
an 
orc 
oul 










ve 
ed 
of 
ice 


ed 
. Is 
ber 
ote 


he 
ing 
ive 


at 
are 
ing 
on- 
me. 


84) 








Legal Assistance for Servicemen: 


A Contribution in War or Peace 


by Milton J. Blake + Chairman, Special Committee on Legal Service to Armed Forces 


® In this article, Colonel Blake reviews the work of the Association's Special Com- 


mittee on Legal Service to the Armed Forces, which began functioning in 1940. He 


explains how the Committee plans to meet the problems raised by the mobilization 


of the Armed Forces necessitated by the Korean War. 





® Following the outbreak of the 
Korean War in the latter part of 
June, 1950, such questions as the 
following began to be asked: What 
legal assistance is available to serv- 
icemen? What is the Bar doing in 
this regard? What can the Bar do to 
help? 

In order to answer these questions, 
let us first take a quick look back to 
the history of bar activities in the 
field of legal assistance for service- 
men. 

Before 1940 there was no organ- 
ized effort in this regard on the part 
of the American Bar Association, but 
in the fall of that year a Special Com- 
mittee on National Defense was 
formed. This committee began the 
process of encouraging the establish- 
ment of similar committees by state 
and local bar associations and co- 
ordinating their efforts. After the 
outbreak of World War II, the name 
of the committee was changed in 
1942 to Committee on War Work 
and still later in 1946 to Special 
Committee on Legal Service to the 
Armed Forces, under which name 
this activity has been carried contin- 
uously from 1946 to the present time. 

On March 16, 1943, the War De- 
partment issued Circular No. 74, 
1943, which announced the estab- 
lishment of an official and compre- 
hensive plan to make legal assistance 


available to servicemen and thei 
dependents under the joint sponsor 
ship of the Army and the American 
Bar Association. Later the provisions 
of this circular were incorporated, 
on a more permanent basis, into 
Army Regulations 25-250, May 14, 
1946, which have been since then, 
and are now, in effect. This plan, 
which was adopted after prolonged 
study and many conferences by the 
Bar and Army officials concerned, 
proved its worth in that no major 
changes have been found necessary. 
Similarly, the Navy in June, 1943, 
established substantially the same 
plan (R-1164, June 26, 1943) which 
has remained in effect since then. 
The Air Force, which was part of 
the Army and operated under Army 
directive at first, established a like 
plan by its own regulations after the 
Air Force became a separate service 
(AFR 110-1, March 17, 1950). 
Thus, since 1943 there has been 
continuously in operation a plan to 
make legal assistance available to 
servicemen and their dependents un- 
der the joint sponsorship of the three 
services and the American Bar As- 
sociation, and with the co-operative 
support of state and local bar as- 
sociations and the established legal 
aid organizations. The plan is super- 
vised and co-ordinated by the Judge 
Advocate General of each of the 


three services respectively and by the 
Special Committee on Legal Service 
to the Armed Forces of the American 
Bar Association. Each of the Judge 
Advocates General has established a 
legal assistance branch in his office 
to perform this function. 

During the war years, 1943-46, the 
operation of this plan assumed huge 
proportions with literally several 
millions of cases being handled. On 
the ending of hostilities and demo- 
bilization of the services, this volume, 
of course, dropped proportionally. 
However, between 1946 and June, 
1950, there was nonetheless a large 
number of cases handled annually 
under the plan, which demonstrated 
the need and justified its being main- 
tained as a peace-time activity and as 
a matter of permanent policy. 

The outbreak of the Korean War 
in June, 1950, further justified this 
policy as an important phase of na- 
tional defense in that because of the 
continuous conduct of the plan dur- 
ing the “peace” years, the Bar and 
the three services were organized and 
prepared to handle the impact of 
partial mobilization without the de- 
lay of establishing a program and 
organizing to carry it on. Moreover, 
with the outbreak of war, prompt 
action was possible, and was taken, 
on the national, state and local bar 
levels and by the Armed Forces to 
augment activities in this field to 
meet the increased need. 

Thus, the answer to the first ques- 
tion (What legal assistance is avail- 
able to servicemen?) is simply the 
same legal assistance available to 
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them during World War II and in 
the intervening years is available to 
them now. In brief, whenever a serv- 
iceman has a legal problem he can 
consult with the legal assistance ofh- 
cer at his station, such officers being 
on duty all over the world in the 
larger and many of the smaller posts, 
bases and activities of the three serv- 
ices. If that officer finds that the serv- 
iceman needs the assistance of 
civilian counsel, he is provided with 
lists of the co-operating state and 
larger local bar association commit- 
tees to whom such cases can be sent 
for reference to a “competent, reli- 
able and sympathetic lawyer who 
will give due consideration to the 
serviceman’s ability to pay reason- 
able fees for necessary services. Like- 
wise, reference to established legal 
aid organizations can be made, par- 
ticularly of “charity cases”. These 
committees, the lawyers to whom 
such cases have been referred, and 
the many legal aid organizations, 
have performed for many years and 
are now performing an outstanding 
public service for the Bar. 

The second question (What is 
the Bar doing in this regard?) is 
largely answered by the foregoing; 
i.e., it has been and is co-operating 
with the three services under the 
mentioned plan. Moreover, in addi- 
tion to the operation of the referral 
phases of the plan, other activities 
currently have been undertaken— 
such as a project to bring the Com- 
pendium of Laws Relating to Prob- 
lems of Men in the Armed Forces up 
to date. This Compendium was com- 
piled by the mentioned American 
Bar Association Committee on War 
Work, with the assistance of similar 
committees in each of the states, dur- 
ing World War II to help legal as- 
sistance officers in their work by thus 
providing them with a digest of the 
pertinent laws of the several states. 
It was last amended in 1945, hence 
the present project which is being 
carried on by the American Bar As- 
sociation Special Committee on Legal 
Service to the Armed Forces with 
the assistance of the state commit- 
tees. 


Similarly, a project for the revi- 
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sion of a pamphlet “Important In- 
formation for Servicemen” has been 
undertaken by the same American 
Bar Association Armed Forces Com- 
mittee. This pamphlet, which is de- 
signed to be given to each person on 
selection for induction into military 
service to inform him of various legal 
and personal affairs to which he 
should give attention and to advise 
him of some of his rights (such as 
those under the Soldier’s and Sail- 
or’s Civil Relief Act, which has been 
and is now in effect), was prepared 
and distributed as a co-operative 
effort of the Army, Navy, Selective 
Service System and the American Bar 
Association during World War II. 
The revision project contemplates 
the same purpose and method of 
preparation and distribution. 

The third question (What can the 
Bar do to help?) can be answered by 
stating that the Bar, meaning the 
organized Bar as represented by state 
and local bar associations and estab- 
lished legal aid organizations, can 
help by continuing to give full sup- 
port to the established plan as out- 
lined above, by co-operating with 
the American Bar Association Special 
Committee on Legal Service to the 
Armed Forces in regard thereto and 
in the accomplishment of the men- 
tioned projects and by the establish- 
ment or enlargement, as may be 
necessary, of state and local commit- 
tees to perform such functions ade- 
quately. 

In regard to the “set-up” of such 
state and local committees, it is ap- 
parent that there will be, and should 
be, variance due to local conditions. 
For example wherever there is a 
Lawyer Reference Service in opera- 
tion the facilities of such service can 
be used readily to refer servicemen’s 
cases. Likewise, where the case is 
definitely charitable in nature, the 
facilities of an established Legal Aid 
organization can usually be used for 
such purpose. In such situations the 
bar committee can act as the router 
of the referral; i.e., to the lawyer 
reference service or to the legal aid 
office as the circumstances indicate. 
It should also be in a position to 
handle, or to refer otherwise, types 


of cases requiring specialized knowl- 
edge of military or civil law, and to 
provide assistance where service is 
needed at local posts or statioris, 
such as in the preparation of large 
numbers of wills atid powers of at- 
torney in contemplation of overseas 
duty. 

In other situations, the committee 
should be prepared to handle or 
refer all requests for assistance from 
servicemen and their dependents. 
The state committees should be pre- 
pared to be able to refer the matter 
to any locality of the state for proper 
attention. To make this possible, it 
may be desirable to have all mem- 
bers of the state bar association des- 
ignated as “supporting members” of 
the state committee. 

All this leads to one further ques- 
tion: How large and complex an 
organization should be established 
and maintained? The answer to this 
is directly dependent on the size of 
the Armed Forces, which in turn is 
dependent on developments in the 
international situation. The state 
and local committees and _ other 
methods. for handling referrals of 
servicemen’s cases functioning dur- 
ing the past several years were ade- 
quate for “peace-time” operation but 
probably in some cases should be, if 
it has not already done, 
strengthened, changed or enlarged 
to meet the needs of partial mobili- 
zation resulting from the Korean 
War. Likewise, plans and prepara- 
tion should be made, possibly on a 
flexible basis, to make quickly such 
committee adjustments as may be 


been 


necessary to meet a larger or total 
mobilization. This is a matter that 
will have to be judged locally, but 
usually it is better to be overprepared 
than underprepared. 

As to individual members of the 
Bar—those who have served on such 
committees, especially during World 
War II, can be very helpful in again 
serving on the committtee or at least 
assisting in an advisory capacity. 
Those who have had military service, 
particularly if they are not apt to be 
recalled to duty, should make excel- 
lent committee members, as would 
others who have the time and inter- 
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est to serve. Generally any lawyer to 
whom a serviceman’s case is referred 
can contribute much by giving it 
prompt and efficient attention and 
due consideration to his ability to 
pay justified and reasonable fees, so 
that regardless of economic status 
no serviceman will be denied ade- 
quate and proper legal assistance. 
Most servicemen can, and wish to, 
pay reasonable fees for such service 
within the limits of their ability. 
They are not generally “charity 
patients” or expecting a “hand out”. 
Chey do expect, and should receive 
prompt, reasonable and fair treat- 
ment, with 
their military service and the handi- 


such consideration of 





caps and inabilities imposed thereby, 
as the circumstances of each case may 
justify. 

To sum up: legal assistance is, and 
has been for many years, available 
to servicemen and their dependents. 
The Bar is, and has been, doing its 
part in this regard. The Bar is con- 
tinuing such help and should be 
prepared to increase and extend its 
assistance to meet changing world 
conditions. Each member of the Bar 
involved can contribute to the end 
that a serviceman’s case will be prop- 
erly handled and none will go with- 
out needed legal assistance. 

It should be manifest that the par- 
ticipation in this plan by the Bar 


Association Calendar 
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not only has been and will continue 
to be of great benefit to the person 
the the 
Armed Forces in general, but also is 
a praiseworthy public service of the 
Bar and an important matter of 
national defense. The attainment of 


served and to morale of 


these objectives and benefits has 
been, is and will be a matter of im- 
portance to the legal profession to 
which the continued support and 
co-operation of those concerned can 
greatly contribute. We are proud of 
the record of the Bar in the past in 
this endeavor. Let us make it possi- 
ble to be proud in the future no 
matter whether it be peace or war! 


FEBRUARY 26-28, 1951—Mid-Year Meeting of the House of Delegates, Edge- 
water Beach Hotel, Chicago, Illinois 


Fesruary 27, 1951—Meeting of State Delegates To Nominate Officers and 
Members of the Board of Governors 


Marcu 7-10, 1951—Regional Meeting, Atlanta, Georgia 


Aprit 16-21, 1951—Regional Meeting, Dallas, Texas (in conjunction with 
the dedication of the Law Center at the Southwestern Legal Foundation. 


Aprit 19, 1951—Deadline for receipt in the Chicago Headquarters of Peti- 
tions for Nomination of State Delegates (For publication in the April 
issue of the JOURNAL, petitions must be received by March 5) 


May 9-12, 1951—Regional Meeting, St. Louis, Missouri 
SEPTEMBER 17-21, 1951—74th Annual Meeting of the American Bar Asso- 
ciation, New York, New York 
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The Problem of Migratory Divorce: 


The Utility or Futility of Legislation 


by William G. Ruymann - of the Nevada Bar (Las Vegas) 


® Mr. Ruymann ascribes the confusing state of divorce law in this country to the full 
faith and credit clause, jealousy among the states and the theory that divorce is 


purely a local matter. He examines critically the various proposed legislative solu- 
tions to the problem and concludes that no such solution is possible at present; he 
places his hope for a resolution of the question in the decisions of the Supreme Court 


of the United States. 





® In the United States the problem 
of divorce has been historically con- 
sidered a local matter, a question in- 
volving the spouses and the state in 
which they live. With the fusion of 
the several states into a single nation 
with a high degree of mobility of 
population across the increasingly 
artificial boundaries, this basic prem- 
ise has come into sharp conflict with 
reality. Interstate jealousies have 
created a situation in which a person 
may be married in one state, not 
married in another, and still bound 
to a former spouse in a third state. 
Whether or not such extreme situa- 
tions have arisen to any important 
extent, the courts and the writers on 
the subject have loudly lamented 
this circumstance and have called for 
some relief. 

The most obvious remedy has been 
at hand throughout the entire period 
of the country’s existence. The full 
faith and credit clause of the Consti- 
tution? and the statute® which Con- 
gress enacted in 1790 would appear 
to resolve all doubts. Under that stat- 
ute a judgment must be recognized 
by all courts of the country to the 
same extent as it would be recognized 
by the courts of the state in which 


12 American Bar Association Journal 


4 





; 


the judgment was originally ren- 
dered. There is no apparent excep- 
tion to this requirement.‘ 
Underlying the rule, however, is 
the principle that a judgment is not 
entitled to recognition by any court 
unless it was rendered by a court 
having jurisdiction over the subject 
matter and parties.5 With the idea 
that an action for divorce is a type of 
in rem proceedings,® the courts have 
decided that domicile is the essential 
factor for jurisdiction to divorces.’ 
Therefore, if the plaintiff is not dom- 
iciled in the state where he obtained 
his divorce, there is no jurisdiction to 
grant the divorce and it is a void 
judgment. From this it followed that 


courts of a sister state could examine 
the facts to determine the existence 
of such domicile.* 

The confusing result flows from 
the interpretations placed on this 
last statement. For example, suppose 
that State A grants a divorce to the 
husband under conditions that make 
that decree valid and unquestionable 
in that state. Suppose further, that 
the wife was not in State A at the 
time, but was given actual notice in 
State B where she was residing. Now, 
this notice to her would be sufficient 
to satisfy the requirements of due 
process. That divorce would be 
valid. If the wife should appeal 
from the default decree in her hus- 
band’s favor, the United States Su- 
preme Court would grant her no 
relief.° 

On the other hand, if the wife 
should seek to attack the divorce in 
an original action in the courts of 
State B, those courts would inquire 





1. Some of the criticism suggests that the fol- 
lowing quotation might aptly describe the situa- 
tion as characterized by those factions urging a 
narrow policy toward recognition of divorces ob- 
tained in sister states: “‘Defraud ye not one the 
other, except it be with consent for a time.’ | 
Cor. 7:5. 

2. U. S. Const. Art. IV, §1. 

3. Act of May 26, 1790, c. 11, 1 Stot. of L. 122, 
28 U. S. C. §687. 

4. For a general discussion of the full faith and 
credit clause, see Jackson, ‘‘Full Faith and Cred- 
it—the Lawyer's Clause of the Constitution’, 45 
Col. L. Rev. 1 (1945). 

5. Restat t, Judgments (1942), §5: “A judg- 
ment is void unless the state in which it is ren- 
dered has jurisdiction to subject to its contro! the 
parties or the property or status sought to be af- 
fected.’ 





6. Most courts treat marriage os a status having 
its situs at the domicile of one or both of the 
spouses. It thus partakes of some of the charac- 
teristics of in rem proceedings when a dissolution 
of that status is sought. See Restatement, Conflict 
of Laws (1934), §110; Restatement, Judgments 
(1942) §74. See also, Williams v. North Carolina, 
325 U. S. 226, 229, 65 S. Ct. 1092, 1095, 89 L. ed. 
1577, 1581 (1945). 

7. Le Mesurier v. Le Mesurier, [1895] A.C. 517; 
1 Beale, Conflict of Laws, §111.1 (1935). 

8. Williams v. North Carolina, 325 U. S$. 226, 
65 S. Ct. 1092, 89 L. ed. 1577 (1945), supra note 6. 

9. Cf. the contrary views presented by Mr. Jus- 
tice Jackson in his dissenting opinion in Rice v. 
Rice, 336 U. S. 674, 69 S. Ct. 751 (1949). 

10. See Williams v. North Carolina (the second 
Willioms case), cited supra at note 8. 
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into the facts surrounding the hus- 
band’s domicile in State A, de novo. 
On that examination it might be de- 
termined that the husband was not 
domiciled in State A, and therefore 
the court rendering the divorce de- 
cree was without jurisdiction to do 
so. If the case were then taken to the 
United States Supreme Court, the 
latter decision would be upheld if 
there was any evidence in the record 
to support the finding of the court in 
State B. This would follow regard- 
less of the previous findings of the 
court in State A." 


Inquiry into Jurisdiction 

Does Not Deny Full Faith 

Does this amount to a denial of full 
faith and credit to the judgment of 
the court of State A? It is now held 
that it is not such a denial. Whether 
this is the correct answer or not need 
not be considered at the present 
time since it seems well established. 
After all, that only amounts to an 
inquiry into the jurisdiction of the 
first court. A finding of such juris- 
diction is the prerequisite for any 
application of full faith and credit. 
This is the reasoning, no matter how 
the literal wording of the constitu- 
tional mandate appears to be avoided 
thereby. 

What, then, is to be done about 
this anomalous matter? The recent 
cases of Sherrer v. Sherrer'? and Estin 
v. Estin!® have made some progress 
toward a compromise solution. In 
Sherrer it was decided that if a court 
acquired personal jurisdiction by 
service within the state or by a volun- 
tary appearance by the defendant- 
spouse, the divorce would not be sub- 
ject to attack by the parties thereto. 
The Estin case held that an ex parte 
divorce acquired in the state of the 
plaintiff's domicile would not affect 
the validity of a previous award of 
separate maintenance obtained by 
the defendant wife in another state.'* 

These two cases have gone far in 
satisfying certain of the objections 
to our interstate divorce “muddle”. 
The Sherrer case shows one way in 
which certainty can be injected into 
a divorce involving migratory par- 
ties.15 Estin reflects the concern for 


the financial interests of a wife who 
is unable or unwilling to travel to 
the husband’s new home to contest a 
divorce action. 

There is some indication that even 
more judicial aid is about to be forth- 
coming. On April 18, 1949, the 
United States Supreme Court an- 
nounced its decision in the case of 
Rice v. Rice.°The holding itself is 
not surprising. In fact it is not clear 
why the Court granted a hearing in 
the matter at all. Still, the fact that 
the case was heard, and that four 
judges dissented in the result suggests 
some reason to anticipate some fur- 
ther development along this line in 
the near future. 


Domicile of Husband 

Uncertain in Rice Case 

The Rice case involved a Connecti- 
cut couple. The husband separated 
from his wife and decided to move 
west to Nevada or California. He 
moved to Reno and rented quarters. 
He remained for some time and ob- 
tained his divorce upon the default 
of his wife who remained in the East. 
Thereafter he married wife No. 2. 
He was still undecided as to whether 
he would remain in Nevada or settle 
permanently in California. His in- 
tention was definite, however, on the 
point of not returning to his former 
home in Connecticut. Finally he 
took a job in a war plant in Califor- 
nia, retaining his rented quarters in 
Nevada. While thus residing in Cali- 
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fornia he died. His wife in Connecti- 
cut instituted proceedings in that 
state seeking to be recognized as his 
widow for the purpose of administer- 
ing his estate which consisted of 
some property there. The Supreme 
Court upheld the lower courts’ de- 
termination in favor of wife No. 1. 
In other words, the Connecticut 
courts decided that the husband had 
not been domiciled in Nevada at 
the time of the divorce. Therefore it 
was a nullity and the husband was 
still married to his first wife at the 
time of his death. 

As was stated, this result is not 
surprising under our traditional 
rules of domicile. Domicile means 
the “fixed abode” of a person.'? In 
order to change one’s domicile, it is 
necessary to meet two requirements: 
(a) intent to move to a location and 
to remain there indefinitely; and 
(b) the actual arrival at this intend- 
ed “home”.!® As a corollary to this 
rule, it is stated that the old domicile 
is retained until a new one is ac- 
quired by satisfying these require- 
ments.!9 

Now Mr. Rice had the intention of 
moving either to California or Nev- 
ada. He had arrived in Nevada, but 
the necessary intent to remain there 
indefinitely was not absolutely fixed. 
Nothing, however, appears to make 
this appear as a sham or “quickie” 
Nevada divorce. Nevertheless the 
ordinary rules of domicile would 
justify the Connecticut court’s find- 





11. “. . . @ finding adverse to the necessary 
foundation for any valid sister-state judgment was 
amply supported in the evidence, we cannot upset 
the judgment before us. And we cannot do so 
even if we found in the record of the court of 
original judgment warrant for its finding that it 
had jurisdiction."" Williams v. North Carolina, 
cited supra at note 8. 

12. 334 U. S. 343, 68 S. Ct. 1887, 92 L. ed. 1429, 
1 A.L.R. (2d) 1412 (1948); see also the companion 
case of Coe v. Coe, 334 U. S. 378, 68 S. Ct. 1094, 
92 L. ed. 1451, 1 A.L.R. (2d) 1376 (1948); for earlier 
support of the result of these cases, see Cheever 
v. Wilson, 9 Wall.—, 19 L. ed. 604 (U.S. 1869). 

13. 334 U.S. 541, 68 S. Ct. 1213, 92 L. ed. 1561, 
1 A.L.R. (2d) 1412 (1948); see also the compan- 
ion case of Kreiger v. Kreiger, 344 U.S. 555, 68 
S. Ct. 1221, 92 L. ed. 1572 (1948). 

14, The manner in which this result can be ra- 
tionalized with full faith and credit has already 
caused some of the state courts some trouble: see 
lynn v. Lynn, 192 Misc. 720, 82 N.Y.S. (2d) 397 
(1948); Rodda v. Rodda, 200 P. (2d) 616 (Mont. 
1948). 

15. Among the many cases which have applied 
the Sherrer doctrine since the Supreme Court de- 
cided that case, see Hever v. Hever, 33 Adv. Calif. 


241, 201 P. (2d) 385 (1949), at page 244 of 33 
Adv. Calif. the court stated: “The test is not 
whether the issue of jurisdiction was actively liti- 
gated in the court rendering the divorce decree. 
!t is sufficient if the defendant has participated in 
the proceedings and had full opportunity to litigate 
the issue. If so, the decree is binding even though 
a relitigation of the question of jurisdictional 
residence requirements in another state might re- 
sult in a finding that the domiciliary claim was 
fraudulently asserted for the purpose of obtaining 
a decree which as a matter of policy could not be 
procured in the state of actual domicile." 

That Sherrer has not solved the problem even 
within its limited factual scope, see deMarigny v. 
deMarigny, 81 N.Y.S. (2d) 228 (1948), in which a 
later wife was allowed to attack a Florida divorce 
obtained by her husband from his first wife, even 
though neither the husband nor his first wife 
could have done so under the Sherrer case. In this 
way, the second spouse was allowed an annul- 
ment of her marriage on the ground that the hus- 
band was still married to his ‘‘former’’ wife. 

16. 336 U.S. 674, 69 S. Ct. 751 (1949). 

17. Restatement, Conflict of Laws (1934) §9. 

18. Ibid. §15, et seq. 

19. Ibid. §23. 
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ing that there was no domicile in 
Nevada and that the divorce was 
invalid. 

Jackson's Dissent 

May Indicate New Trend 

Three Justices dissented without 
opinion.?® Mr. Justice Jackson, how- 
ever, included a short opinion with 
his dissent. Some of his observations 
are interesting and may be indicative 
of the thinking of part of the Court. 
He stated in conclusion:*! 

I think the Nevada court’s finding of 

jurisdiction was based on substantial 

evidence of domicile, not overcome by 
any new evidence before the Connecti- 
cut Court, and the Nevada judgment 
should be given full faith and credit 
as Congress has commanded. 
If the Justice actually meant what is 
suggested by that statement, a new 
hope is born in the hearts of those 
who would see the constitutional 
provision given effect. This would 
mean that a finding of domicile 
would be conclusive as to the evi- 
dence presented to the first court. 
Only upon showing of substantial 
further evidence tending to support 
a contrary conclusion could a court 
of another state reject that conclu- 
sion.2*. This would indeed be a 
healthy development. First, it would 
tend to require a plaintiff-spouse to 
present full evidence of domicile to 
the divorce court. That court would 
thereby be in a better position to 
make a proper determination. Sec- 
ond, it would make the effect of di- 
vorces more certain to the extent 
that such full evidence had been pre- 
sented. 

It is thus seen that the judicial 
process, working its way through the 
annual grist of problems presented, 
is making some headway in solving 
this dilemma which has plagued the 
country (or at least the legal writers) 
for more than a century. If Mr. Jus- 
tice Jackson’s approach is followed 
at some future date, the problem will 
be largely overcome. 

There are those, however, who are 
not satisfied with the evolution of the 
law in this field by judicial process. 
They offer other solutions via the 
legislative route. A consideration of 
some of these proposals will present 
a study in alternatives and an ex- 





ta 
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ample of a difficult choice in achiev- 
ing satisfactory treatment of domestic 
relations in the law. 

The first solution by nonjudicial 
action which suggests itself would 
come by way of an amendment to 
the Federal Constitution. Such an 
amendment to the Federal Constitu- 
tion would vest in the Congress sole 
power to legislate in regard to mar- 
riage and divorce.** Opposition to 
an attempt to achieve such a result 
makes its realization practically im- 
possible. Senator Capper has repeat- 
edly introduced such measures to 
the Congress since 1923, but his ef- 
forts have been thus far in vain.*4 

Another legislative attack on the 
dilemma might come through fed- 
eral legislation under the full faith 
and credit clause. One suggested stat- 
ute under this theory would substi- 
tute residence of the plaintiff for 
domicile as the basis for jurisdiction 
to divorce.*® Along with that change, 
however, it would require some min- 
imum residence, such as six months. 
With this requirement satisfied, a 
divorce based on constructive service 
of the best possible kind would be 
recognized in every state under the 
full faith and credit clause.*® 


Nationwide Service 

Proposed by Some 

Still another type of federal statute 
has been recommended under the 
above power.** This would provide 
for nationwide service of process in 
matrimonial proceedings. With such 
service, the court rendering the di- 
vorce would have personal jurisdic- 
tion over both spouses. Under the 
doctrine of the Sherrer case, the de- 
cree would be free from subsequent 
collateral attack by either of the par- 
ties. Along with this extension of 
service of state process would be cer- 
tain safeguards to protect the defend- 
ant in cases in which he or she 
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William G. Ruymann is the author of 
Nevada Divorce Manual published in 
1949. He has practiced in Las Vegas since 
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posts in the Reconstruction Finance Cor- 
poration and the Bureau of Internal 
Revenue. A member of the National Con- 
ference of Commissioners on Uniform 
State Laws, he has been a member of the 
Association since 1947. 





lacked financial means to defend the 
suit in another state.?§ 

Even if the constitutionality of 
such a statute would be upheld, the 
lack of national agreement on the 
problem would make for great difh- 
culty in obtaining the enactment of 
federal legislation effecting such an 
extreme change in the procedure for 
divorce. 

A third type of federal statute un- 
der the full faith and credit clause 
has been recently introduced by Sen- 
ator McCarran. The bill,?® which has 
been referred to the Senate Commit- 
tee on the Judiciary, provides: 

That where a State has exercised, 

through its courts jurisdiction to dis- 

solve the marriage of spouses, the de- 
crees of divorce thus rendered must be 
given full faith and credit in every 
other State as a dissolution of such 
marriage, provided (1) the decree is 





20. Justices Black, Douglas and Rutledge. 

21. Rice v. Rice, 336 U.S. 674, 69 S. Ct. 751 
(1949). 

22. Cf. the law governing the recognition of 
child custody decrees, discussed in Stansbury, 
“Custody and Maintenance Across State Lines’’, 
10 Law & Contemp. Prob. 819 (1944). 

23. Lorenzen, ‘‘Haddock v. Haddock Overruled’’, 
52 Yale L. J. 341 (1943). 

24. The most recent proposal of Senator Capper 
was put forth during the term of the 80th Congress. 


25. Franklin, ‘‘The Dilemma of Migratory Di- 
vorces’’, 1 Okla. L. Rev. 151 (1948.) 

26. Cf. McDonald v. Mabee, 243 U.S. 90, 37 
S. Ct. 343, 61 L. ed. 608. 

27. Cook, The Logical and Legal Bases of the 
Conflict of Laws (1942), C. IV, pages 91-100 and 
pages 467-468. 

28. For other suggestions along this line, see 
Powell, ‘‘And Repent at Leisure’’, 58 Harv. L. Rev. 
930 (1945). 

29. Sen. 3, 81st Congress, Ist Sess. January 5, 
1949. 
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final; (2) the decree is valid in the 
State where rendered; (3) the decree 
contains recitals setting forth that the 
jurisdictional prerequisites of the State 
to the granting of the divorce have been 
met; and (4) the state wherein the 
decree was rendered was the last State 
wherein the spouses were domiciled 
together as husband and wife, or the 
defendant in the proceeding for di- 
vorce was personally subject to the 
jurisdiction of the State wherein the 
decree was rendered or appeared gen- 
erally in the proceedings therefor. In 
all such cases except cases involving 
intrinsic fraud the recitals of the 
decree of divorce shall constitute a 
conclusive determination of the juris- 
dictional facts necessary to the decree. 
What would the proposed statute 
achieve? The first two provisions 
merely state traditional and presently 
followed rules. The third provision 
suggests a retreat to the unhappy 
days of Haddock,®® where the fault 
of a spouse was a jurisdictional fact. 
This was never a satisfactory basis for 
jurisdiction and would not be wel- 
comed in its new guise. The fourth 
provision embodies the doctrine of 
the Sherrer*! case. Some people would 
look with disfavor upon the embodi- 
ment of that principle in such fixed 
forms; it has been strongly urged 
that the case itself should be over- 
ruled by the Supreme Court as soon 
as possible.*? The enactment of the 
statute would mean the end of 
their hopes. Considerable opposition 
those 


meet the bill from 


qua rters. 


would 


Furthermore, the bill by inference 
would require nonrecognition of an 
ex parte divorce obtained in any 
state but that of the matrimonial 
domicile. With our present-day mi- 
gratory population this would seem 
unwise. Many people do change their 
domiciles in complete good faith and 
should not be forced to return or re- 
main in their old homes to get di- 
vorces, or, as an alternative, seek co- 
operation from the other spouse in 
joining in one state to get a divorce. 

The final element which empha- 
sizes the futility of federal legislation 
in dealing with divorce is the lack 
of agreement among the several states 
on the proper solution to the prob- 
lem. Moreover, the extreme jealous- 
ies existing among the states with re- 








gard to this question, and the theory 
that it is essentially a matter local to 
each state, would create a difficult 
breeding ground for any socially de- 
sirable remedy to the situation. 


Uniform State Law 
Is Possible Solution 


Still another mode of relief would 
come from co-ordinated activity on 
the part of the states themselves. One 
such proposal has been recently put 
forth by the Commissioners on Uni- 
form State Laws. That body has 
drafted and recommended a Uniform 
Divorce Recognition Act.*° This Act 
provides: 

Section 1. A divorce obtained in 
another jurisdiction shall be of no 
force or effect in this state, if both 
parties to the marriage were domi- 
ciled in this state at the time the pro- 
ceeding for divorce was commenced. 

Section 2. Proof that a person ob- 
taining a divorce from the bonds of 
matrimony in another jurisdiction 
was (a) domiciled in this state within 
twelve months prior to the commence- 
ment of the proceeding therefor, and 
resumed residence in this state with- 
in eighteen months after the date of 
his departure therefrom, or (b) at all 
times after his departure from this 
state until his return maintained a 
place of residence within this state, 
shall be prima facie evidence that the 
person was domiciled in this state 
when the divorce proceeding was com- 
menced. 

In considering this act several factors 
must be borne in mind. First, the de- 
sirability of the rules which the act 
sets up; second, the constitutional- 
ity of the act; and, third, the chance 
of any reasonable “uniform” adop- 
tion of the act. 

In general terms, Section | states 
existing law. Since the basis for di- 
vorce jurisdiction is the domicile of 
at least one of the spouses in the 
state, it is clear that a divorce ren- 
dered in State B is void if both of 
the spouses were domiciled in State 
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A at the time. Thus far, the act 
achieves nothing under constitution- 
al doctrine. 

However, there is an exception to 
the above general rule. Under the 
Sherrer** case, if both spouses ap- 
pear at the divorce proceedings, in 
person or by attorney, the divorce is 
not thereafter subject to attack. This 
would follow even though both 
spouses were domiciled in another 
state at the time. Thus, it is seen that 
even the general language of the 
act comes into immediate conflict 
with existing constitutional doctrine. 
Moreover, it might be expected that 
the Supreme Court will continue its 
recent activities in requiring a great- 
er and greater degree of full faith 
and credit to the sister-state divorces. 
As it does so, Section 1 will be whit- 
tled away until it states a broad prin- 
ciple, a large part of which is un- 
constitutional. 

A further objection appears from 
a consideration of Section 1. To the 
extent that it is constitutional, this 
statute when enacted would crystal- 
lize a legislative policy against any 
recognition of out-of-state divorces 
unless the Supreme Court absolutely 
required it. Present day judicial 
practice indicates such a policy might 
be unwise. The courts of many states 
exercise a flexible discretion in rec- 
ognition of such divorce depending 
upon the circumstances, the matter 
at issue, and the persons questioning 
the divorce. This discretionary juris- 
diction is employed under various 
terms such as “comity”, “estoppel”, 
“privity”, etc.85 Serious thought 
should be given the matter in order 
to decide whether it is better to take 
this power from the courts under 
their present flexible practice, or to 
leave the matter where it is and can 
be handled with due consideration 
to each individual case. 





30. Haddock v. Haddock, 201 U.S. 562, 26 S. 
Ct. 525, 59 L. ed. 867 (1906.) 

31. Supra, note 12. 

32. Merrill, ‘The Utility of Divorce Recognition 
Statutes in Dealing with the Problem of Migratory 
Divorce’’, 27 Tex. L. Rev. 291, 311 (1949): “‘The 
Coe-Sherrer doctrine caters to the success of col- 
lusive fraud and deception. It should be over- 
ruled promptly, to the end that the states shall be 
free once more to determine the extent to which 


they will recognize divorces obtained in other parts 
by their domiciliaries."’ 


33. This act received ‘‘formal approval by the 
House of Delegates of the American Bar Associa- 
tion at the 1948 annual meeting of the Associa- 
tion."’ Merrill, supra, note 32, at 299. 


34. Supra, note 12. 


35. E.g., In re Anderson's Estate, 194 P. (2d} 621, 
623 (1948); Comment, 1 Baylor L. Rev. 179 (1948). 
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Section 2 of Uniform Act 

May Be Unconstitutional 

Moreover, Section 2 of the Uniform 
Act presents a serious constitutional 
question. While the presumption 
thereby established seems reasonable 
enough to satisfy the requirements 
of due process, the Williams** case 
might require some greater respect 
for the sister state decree. 

Finally, the likelihood of the Act’s 
adoption by the states to any sub- 
stantial degree must be considered. 
More than forty years ago a similar 
Uniform Divorce Act was promul- 
gated without noticeable success.*" 
While modern 
closely drawn to the problem, so also 
has today’s public opinion shown an 
awareness of the fact that arbitrary 
refusal to recognize divorces of other 
states is no solution.*® 

'n conclusion, the situation pre- 
sents an example of another of the 
prices to be paid for federalism. Our 
people are no longer connected to a 
single locality for life; they move 
throughout the country, making 
many places their “home” during 
different periods of their lives. Along 


attention is more 


with this trend has come a change in 
national mores, recognizing the pro- 
priety of divorce, with a few reli- 
gious or colloquial exceptions. These 
two factors have given rise to present 
reality, against which some states 
have fought so bitterly. Until some 
basic change can be suggested which 
will be capable of recruiting some 
national agreement, no effective leg- 
islation, federal or state, is possible. 

In the meantime, the United States 
Supreme Court is making progress, 
wending its way between the ex- 
tremely selfish interests of the liti- 
gants appearing in the controversies 
with which it is confronted. Its 
recent decisions, since 1948, have 
spelled out a body of constitutional 
law which is at once a compromise 
between the interests of the several 


states and a solution to the needs of . 


our modern society. Future develop- 
ment along these lines by the Su- 
preme Court, under the full faith 
and credit clause, may well be the 
answer to the dilemma of migratory 
divorces. In the battleground of con- 
flicting interest it is necessary to re- 
member that the underlying fact, as 


Southeastern Regional Meeting 


To Be Held in Atlanta March 7-10 


® The largest gathering of members of the legal pro- 
fession ever held in the South will meet at Atlanta, 
Georgia, March 7-10, 1951, when the lawyers, judges 
and law teachers of seven states meet for the South- 
eastern Regional Convention of the American Bar 
Association. The headquarters of the meeting will be 


in the Atlanta Biltmore Hotel. 


Nationally known speakers will address the meeting, 
and there will be workshop courses and postadmission 
lectures in law office management, legal draftsmanship 


16 American Bar Association Journal 


and taxation. 


other features. 






stated by Professor Max Radin in 
referring to the first Williams*® case: 

What protesting states fail to realize 
is that so long as we have a federal 
system like ours, a state is quite power- 
less to prevent this evasion [of local 
divorce law] in the vast majority of 
cases, those that is to say, in which 
both parties are willing to cooperate 
in the evasion. The affront to the state 
is the same in any case. Does it be- 
come serious only if one of the two 
spouses, for reasons that are often 
personal and unpleasant, chooses to 
be recalcitrant? 

It is assumed that North Carolina 
gets some decided benefit from its 
membership in the Union. At all 
events, its membership is no longer a 
matter of voluntary choice. One of the 
incidents of that membership is the 
possibility that American citizens may 
utilize the laws of any State on such 
terms as that state may choose to 
make.*0 





36. Williams v. North Carolina (No. 1), 317 U.S. 
287, 63 S. Ct. 207, 87 L. ed. 279 (1942). 

37. Terry, Uniform State Laws Annotated (1920) 
293 et seq.; 1 Vernier, American Family Laws (1st 
ed. 1931) 3, §1. 

38. According to the best available information, 
California, Nebraska, New Hampshire and Wash- 
ington have adopted the new Uniform Act, and 
Wisconsin has been seriously considering it also. 

39. Supra, note 36. 

40. Radin, ‘‘The Authenticated Full Faith and 
Credit Clause"’, 39 Ill. L. Rev. 1, 32 (1944) 


Members of the profession from Alabama, Florida, 
Georgia, Mississippi, North Carolina, South Carolina 
and Tennessee will attend. There will be a registration 
fee of five dollars which will cover the educational and 


Full details may be obtained from the Convention 
Registrar, 825 Citizens and Southern Bank Building, 
Atlanta 3, Georgia. 
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A Step Backward in the Federal Courts: 


Are We Returning to Trial by Deposition? 


by George P. Dike + of the Massachusetts Bar (Boston) 


® Prior to 1912, the evidence in equity cases in the federal courts was taken by 
deposition. The abuses that this led to were eliminated by the Equity Rules of that 
year which provided for equity trials in open court. Mr. Dike’s article expresses the 
fear that we may be returning to trial by deposition under the Federal Rules of 
Civil Procedure, which allow depositions to be taken in order to eliminate the 


element of surprise at trial. 





® Before November 4, 1912, when 
the “New Equity Rules” were pro- 
mulgated by the Supreme Court of 
the United States, the evidence in 
equity cases was taken by deposition, 
the depositions and exhibits printed 
and the case heard on the printed 
record both in the District Court and 
on appeal to the Circuit Courts of 
Appeals. The court did not see or 
hear the witnesses. The depositions 
were taken in the lawyer’s offices, at 
the convenience of lawyers and wit- 
nesses, objections were noted on the 
record and almast invariably ig- 
nored thereafter. The cases were not 
well prepared in advance, the deposi- 
tions were diffuse, the right of cross- 
examination was frequently abused 
and the printing bills were exhorbi- 
tant. An equity case, particularly a 
patent case, was looked on as a meal 
ticket for the lawyer. The whole 
procedure became a scandal. 

In 1912, by the “New Equity 
Rules”, trial in open court was made 
obligatory (Rule 46) and the right 
to try cases by deposition was wiped 
out. Of course at first the new pro- 
cedure was resisted bitterly by cer- 
tain sections of the Bar. Many ex- 


perienced equity lawyers had never 
tried a case in open court and the 
new procedure presented the buga- 
boo of the unknown. For a while it 
was common practice for counsel for 
the parties to agree that the evidence 
should be taken by deposition, but 
the courts frowned on this and soon 
put a stop to it by refusing to ap- 
prove such stipulations, and in time 
the Bar and particularly the Patent 
Bar accustomed itself to trial in open 
court. 

On the whole the results were ex- 
cellent. The case was prepared bet- 
ter. The judge was able to progress 
with the case, gaining knowledge of 
its problems and details as the case 
went along. He saw and heard the 
witnesses, considered the admissi- 
bility and effect of evidence and doc- 
uments as they were offered and 
throughout the case usually had 
complete control of it. He was able 
to confine the evidence to the issues, 


to elicit the truth from unwilling 
witnesses, to protect witnesses from 
unfair tactics, to’curb the verbosity 
of experts, to expedite the presenta- 
tion of the evidence, and, when the 
trial was over, was in position to 


render a decision with a minimum 
of study. Many judges even rendered 
oral decisions at the close of the ar- 
guments. There was little need of 
thumbing through hundreds of 
pages of evidence to find the answer 
to some small but essential question. 


Objections to the Procedure 
Were Raised by Judges 
Of course, there were objections to 
the procedure. Some judges felt 
that it was a waste of their time to 
have to listen to the examination of 
witnesses when they could have been 
working in chambers; others became 
impatient with the details of the 
trial; but on the whole the system 
worked well, the expense compared 
with trial by deposition was less, the 
time between the filing of the bill of 
complaint and the decision was re- 
duced, and the time and effort re- 
quired for study and decision of the 
case must also have been lessened. 
With the adoption of the Federal 
Rules of Civil Procedure in 1938, 
and their subsequent amendments, 
the picture has changed again. An 
important, if not the chief purpose 
of the changes in the rules was to 
prevent surprise at the trial by giving 
each party the right to ascertain in 
advance facts within the knowledge 
of another party. To that end the 
emphasis is on the judicial machin- 
ery that will bring to light all the 
facts known to both sides and to do 
so before trial. Several parts of the 
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rules—not all of them new—contrib- 
ute to this result. The right to move 
for a more definite statement of a 
pleading (Rule 12e); the pretrial 
procedure (Rule 16); the right to 
examine orally before trial “any per- 
son, including a party” (Rule 26a); 
the unlimited right to use the deposi- 
tion of any “party or any one who 
at the time of taking the deposition 
was an officer, director, or manag- 
ing agent of a public or private 
corporation, partnership or associa- 
tion which is a party may be used 
by an adverse party for any pur- 
pose”. (Rule 26d (2)); and the 
right to request admissions (Rule 
36a) all contribute to the final re- 
sult. In addition the rule permitting 
summary judgment has its effect. 
But Rule 26 is chiefly responsible 
for what takes place. 

While Rule 26d (3) contains the 
provision that depositions shall be 
allowed to be taken “with due regard 
to the importance of presenting the 
testimony of witnesses orally in open 
court”, the intended effect of this 
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provision is nullified by the other 
provisions of the rule. 


Today's Equity Trial 

Is Entirely Different 

Today the trial of an equity case and, 
particularly of a patent case, is an 
entirely different thing from what it 
was in the past. This is illustrated by 
considering the history of*a typical 
patent case. The complaint is filed. 
The defendant asks for a more defi- 
nite statement of the claims to be re- 
lied upon and the thing or acts relied 
upon as infringements. Too often 
the demand for particulars is too 
broad, the plaintiff refuses to answer 
or answers unsatisfactorily, and it is 
necessary for the court to rule on the 
disputed points. Next, the answer is 
filed, and both parties are likely to 
file interrogatories and requests for 
admissions often running to many 
pages and requiring an enormous 
amount of research to answer. Many 
of the questions are of doubtful pro- 
priety and must be ruled on by the 
court. Too often they are allowed 
for the reason that the answers, al- 
though apparently immaterial, may 
prove to be material before the end 
of the case is reached. Next each 
side proceeds to examine in a law- 
yer’s office “any person”, including 
opposing parties, officers and direc- 
tors, on any subject germane or not 
germane to the case. This is a li- 
censed fishing expedition—a weari- 
some exasperating performance for 
reluctant witnesses and for counsel 
alike. 

Of course, a party has the right to 
apply to the court to limit the ex- 
amination, but no lawyer likes to 
trouble a busy judge, and even if he 
does, the judge is apt to take the 
easy road, and, since he does not 
then really understand the case, al- 
low the questions for whatever they 
may be worth. The result may be 
hundreds or even thousands of pages 
of transcript, often taken up with the 
wrangling of counsel and containing 
a minimum of information material 
to the issues of the case. Had the ex- 
amination been in-open court under 
the control of a competent judge 
who had full knowledge of the sub- 
ject matter of the case, it would have 





been cut short and the important 
facts brought to the immediate atten- 
tion of the court who would have 
seen and heard the 
from their appearance have judged, 
in part at least, as to the value of 
their evidence. And, finally, there is 


witnesses and 


apt to come a motion for summary 
judgment in the hope that the dan- 
gers of a trial can be avoided by a 
short-cut, which too often proves not 
to be a short-cut but the longest 
way home. 


Judge Is in Mist 

Under Present Rules 

But suppose that this case has sur- 
vived the vicissitudes of pretrial ma- 
neuvers, and the repeated delays due 
to motions of one kind or another 
and the necessary time taken by the 
court to decide them and arrives at 
the trial in open court, what hap- 
pens? The judge has probably not 
had time to review thoroughly the 
prior proceedings, or he relies on a 
hasty glance at the papers and a con- 
fused memory of what he has picked 
up while hearing the motions. If 
trial briefs have been filed he has a 
somewhat clearer picture. The trial 
proceeds. Both sides present wit- 
nesses who merely fill in chinks in 
the depositions and examinations. 
Documer ts are offered without state- 
ment as o their pertinency, or dis- 
cussion as to admissibility which is 
always informative. Throughout the 
case, the judge is apt to be in a mist. 
He finds the testimony uninteresting 
because he does not have the back- 
ground to enable him to relate it to 
the issues, and if he asks questions 
he is met with the answer “Oh that 
was covered in the depositions or the 
answers to 
hears arguments, receives briefs and 
takes the case under advisement 
which means hours of study of the 
huge mass of papers. Probably he 


interrogatories”. He 


has not seen the most important wit- 
nesses. 

In practice the defendant suffers 
most from the present trial by deposi- 
tion, because the facts as to equitable 
defenses are particularly tempting 
bait for fishing expeditions. The 


facts elicited during depositions on 
discovery are brought out by two- 
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edged questions propounded by a 
hostile attorney, while the witness 
has little defense against innuendo 
and misconstruction of his answers. 
True, the defendant's attorney can 
also question the witness, but he is 
better advised if he reserves his 
questions until the trial, but even 
then he is in constant danger of con- 
tradiction. The facts which have 
been elicited on deposition for dis- 
covery reach the court colored by the 
attitude of the examining attorney, 
and without the judge’s ever having 
seen the witness. The whole result 
is a lopsided presentation of the 
facts—part being presented by the 
straightforward testimony of wit- 
nesses under the observation and 
control of the judge, and the rest 
from behind the veil of typescript. 

Has the change in procedure really 
aided the administration of justice? 
Has it really saved time? Judges 
seem to like the new procedure and 
to think that it has saved time, but 
it is doubtful if this is really true. 
When the time required to hear, 
consider and decide the preliminary 
motions, the extra time for study of 
answers to interrogatories scattered 
through a mass of papers, and the 
sifting of the wheat from the chaff of 
the depositions is taken into consider- 
ation, it may be the time required 
of the court to decide a given case 
has not really been shortened. But 
however that may be, it is certain 
that the judge would have been bet- 
ter prepared to decide the case if all 
the proofs had been taken in his 


Living Greatly in the Law 


®" The law is the calling of thinkers 
....A man may live greatly in the 
law as well as elsewhere. To think 
great thoughts you must be heroes 
as well as idealists. Only when you 
have worked alone,—when you have 
felt around you a black gulf of soli- 
tude more isolating than that which 
surrounds the dying man, and in 
hope and in despair have trusted to 
vour own unshaken will,—then only 





presence. To a large extent we have 
replaced trial in open court by trial 
by deposition and turned our backs 
on the tremendous advance made by 
the Equity Rules of 1912. Our 
judges now see and hear some of the 
witnesses but not all of them. They 
lose personal contact with the most 
important actors in the drama, they 
lose continuity, and are obliged to 
listen to the play, or sometimes are 
tempted to sleep through it, without 
having learned what it is all about. 


Rules Do Not Draw 

Proper Line 

The fundamental cause of the pres- 
ent condition is the failure of the 
rules to draw a line between informa- 
tion necessary to enable the parties 
to prepare their cases with a full 
knowledge of the facts and the proofs 
necessary to support the allegations 
of the pleadings. The former is the 
province of discovery and the latter 
of the trial. As far as possible they 
should be kept separate. To avoid 
surprise, we have made it harder for 
the judge to get at the truth. The 
dangers of surprise may have been 
overestimated, and possibly also the 
fear of surprise has its advantages. 
When a lawyer prepares for trial in 
the belief that he knows all the facts, 
he does not prepare as thoroughly as 
he would if he felt that at the trial 
something unexpected might come 
out. Being in fear of the unexpected, 
he prepares more carefully, and this 
extra care results in a smoother and 
more complete presentation of the 


will you have achieved. 

It seems to me that we are apt to 
take short-sighted views of what 
constitutes power, and of how a man 
may serve his fellows. The external 
and immediate result of an advo- 
cate’s work is but to win or lose a 
case. But remotely what the lawyer 
does is to establish, develop, or il- 
luminate rules which are to govern 
the conduct of men for centuries; 
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evidence, which benefits court and 
client alike. 

The following changes in the rules 
might help to offset the present 
trend: 

1. Strike out the words “‘or for use 
as evidence in the action or for both 
’, now found at the end of 
Rule 26a, so that the sentence would 
read: 


purposes’ 


Any party may take the testimony 

of any person, including a party, by 

deposition upon oral examination or 
written interrogatories for the pur- 
pose of discovery. 

2. Strike out the whole of Para- 
graph d (2) of Rule 26 which reads: 

(2) The deposition of a party or of 
any one who at the time of taking the 
deposition was an officer, director, or 
managing agent of a public or private 
corporation, partnership, or associa- 
tion which is a party may be used by 
an adverse party for any purpose. 

3. Strike out all but the first sen- 
tence of Paragraph f which would 
still protect the party taking the de- 
position from making the deponent 
“his own witness”. 

The suggested 
maintain 


changes would 
the fundamental distinc- 
tion between information necessary 
to enable the parties to prepare for 
trial and the proofs necessary to sup- 
port the allegations of the pleadings. 
They would preserve the protection 
against surprise and yet leave trial 
in open court very much as it was 
under the “New Equity Rules” of 
1912. But whatever the particular 
remedy adopted we must not go back 
to trial by deposition as we are fast 
doing. 


to set in motion principles and in- 
fluences which shape the thought 
and action of generations which 
know not by whose command they 
move. The man of action has the 
present, but the thinker controls the 
future; his is the most subtle, the 
most far-reaching power. His ambi- 
tion is the vastest, as it is the most 
ideal. 
—Hotimes, Speeches, passim 
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Mr. Justice Jackson's Opinion 


® On September 25, 1950, Mr. Justice Robert H. Jackson, acting as Circuit Justice for 
the Second Circuit, ordered enlarged upon bail the ten Communist Party leaders 
convicted of conspiring to overthrow the Government of the United States by Force. 
Because of the importance of this case and the interest in Mr. Justice Jackson's 
decision, the Journal reprints his opinion below in its entirety. 








WILLIAMSON et al., Petitioners 


Tue Uniten STATES OF AMERICA 


® Opinion by Mr. JusTICE JACKSON, 
as Circuit Justice of the Second 
Circuit: 

These Communist Party leaders 
were convicted of conspiring to ad- 
vocate and teach the violent over- 
throw of the United States Govern- 
ment and to organize the Communist 
Party for that purpose.1 They were 
not charged with any attempt nor 
with any overt act toward that end 
other than those incident to such 
organization and teaching. 

Defendants appealed and, after de- 
nial of bail by the trial court, applied 
to the Court of Appeals for its allow- 
ance. Government counsel conceded 
that the appeal presented a substan- 
tial question and upon that conces- 
sion defendants were enlarged upon 
bond,? 

After the Court of Appeals affirmed 
the convictions,’ defendants  ex- 
pressed an intention to petition the 
Supreme Court to review their cases. 
The prosecution asked that bail be 
revoked and defendants remanded to 
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v. On Application for Bail 


September 25, 1950 


jail. Two grounds were advanced: 
first, that no substantial question as 
to the validity of the conviction sur- 
vived the affirmance, and second, that 
defendants, while at large, have pur- 
sued and will continue to pursue a 
course of conduct and activity dan- 
gerous to the public welfare, safety 


Granting Bail to the Communist Party Leaders 


and national security of the United 
States. The Court of Appeals did not 
summarily terminate bail but a ma- 
jority of the judges extended it for 
thirty days, expressly to enable ap- 
plication to the Circuit Justice for 
further extension. Chief Judge Hand, 
who had written the principal opin- 
ion affirming the convictions, said he 
regarded the case as “involving sub- 
stantial questions and therefore en- 
titling the defendants to remain on 
bail pending certiorari.” 

To remain at large, under bond, 
after conviction and until the courts 
complete the process of settling sub- 
stantial questions which underlie the 
determination of guilt cannot be de- 
manded as a matter of right. It rests 
in sound judicial discretion.* Only 
in a rare case will I override a clear 





1. The prosecution wos under the Smith Act, 54 
Stat. 670, 671; 18 U. S. C. § 2385. 

2. The November 2, 1949 order of the Court of 
Appeals, allowing bail, recites, ‘The prosecution 
having upon argument conceded that the appeal! 
herein raises a ‘substantial question,’ (Rule 46 (a) 
(2) of the Rules of Criminal Procedure), it is or- 
ee ees 

3. United States v. Dennis et al., 183 F. 2d 201. 

4. Rule 46 (a) (2) of the Federal Rules of Crimi- 
nal Procedure provides: ‘Right to bail upon re 
view. Bail may be allowed pending appeal! or 
certiorari only if it appears that the case involves 
a substantial question which should be determined 
by the appellate court. Bail may be allowed by 
the trial judge or by the appellate court or by any 
judge thereof or by the circuit justice. The court 
or the judge or justice allowing bail may at any 
time revoke the order admitting the defendant 
to bail." 

Defendants contend that, where a substantial 
question exists, bail is a matter of right. They rely 
upon a decision by the Court of Appeals, Ninth 
Cirevit, in Bridges v. United States, — F. 2d —, 
August 24, 1950, upon an opinion by Mr. Justice 


Douglas allowing bail to ‘Tokyo Rose’’ convicted 
of treason, D'Aquino v. United States, 180 F. 2d 
271, and upon several older cases decided before 
the current rule was promulgated. 

| cannot accept this view that presence of a 
substantial question makes bail mandatory and, 
in order not to mislead the judges of my Circuit, 
set forth my reasons for thinking the Rule permits 
bail only in circumstances warranted by sound 
judicial discretion. 

The unpublished history of the rule in the files 
of this Court shows that the Advisory Committee 
submitted it to this Court with this language in the 
first line, ‘‘Bail shall be allowed . . . ."" (Halics 
supplied.) By letter of December 21, 1944, Chief 
Justice Stone returned the proposed rules, stating 
that the word “‘shall'’ should be changed to 
‘‘may."’ It is apparent that the language of the 
rule was not casual or loose and that the basis for 
claiming bail as a matter of right was deliberately 
eliminated. Although Rule 46 was a restatement 
of the existing law, the third sentence is new. In a 
note attached to an early draft, the following 
comment was made: ‘‘The discretionary power to 
admit to bail pending appeal is mode explicit in 
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and direct decision by the Court of 
Appeals that bail ought to be granted 
or denied. But here one judge fa- 
vored its allowance, and the action of 
his two associates in granting a thirty- 
day extension implied the continu- 
ing power to grant bail, which is de- 
pendent on persistence of a substan- 
tial question and indicated that they 
did not regard the defendants as pre- 
senting a very immediate public 
danger.® 

I cannot accept the Government's 
first contention that no substantial 
question survives for Supreme Court 
review. If, as the prosecution con- 
ceded, the convictions once were 
clouded by a substantial constitu- 
tional question, it has not completely 
disappeared, even though the Court 
of Appeals has now given its own 
carefully considered answer. An in- 
termediate court, however respected 
its members or persuasive its opin- 
ion, makes no final answer or at least 
no answer of uniform authority 
throughout the United States to a 
constitutional issue. Certainly had 
the Court of Appeals reached a con- 
trary conclusion, the Government 
would not have accepted it as final. 
It is one thing to maintain that the 
Court of Appeals has given the right 
answer to a substantial question, but 
it is another thing to contend that 
there is no question which merits an- 
swer by the only Court invested with 
ultimate and nation-wide authority 
in the matter. I regard the case as 
one in which substantial questions 
are open to review by the Supreme 
Court, and in which I am therefore 
empowered to grant bail, as ordi- 
narily would be done. 


The Government’s alternative con- 
tention is that defendants, by misbe- 
havior after conviction, have for- 
feited their claim to bail. Grave 
public danger is said to result from 
what they may be expected to do, in 
addition to what they have done 
since their conviction. If I assume 
that defendants are disposed to com- 
mit every opportune disloyal act 
helpful to Communist countries, it is 
still difficult to reconcile with tradi- 
tional American law the jailing of 
persons by the courts because of an- 








ticipated but as yet uncommitted 
crimes.*’ Imprisonment to protect 
society from predicted but unconsum- 
mated offenses is so unprecedented in 
this country and so fraught with 
danger of excesses and injustice that 
I am loath to resort to it, even as a 
discretionary judicial technique to 
supplement conviction of such of- 
fenses as those of which defendants 
stand convicted. 

Turning then to past, but post- 
conviction, activities said to be dan- 
gerous, I find them to consist entirely 
of making speeches and writing ar- 
ticles or editorials, chiefly for the 
Communist Party organ the Daily 
Worker. They do not contain any 
advocacy of violent overthrow of the 
Government and can only be said to 
be inciting, as all opposition speak- 
ing or writing that undermines con- 
fidence and increases discontent may 
be said to be incitement. These, how- 
ever, are severely critical of the policy 
of the United States toward Korea 
and favorable to the Soviet position. 
Some are crudely intemperate, con- 
tain falsehoods obvious to the in- 
formed, and all are plainly designed 
to embroil different elements of our 
society and embarrass those who are 
presently conducting the Govern- 
ment. But the very essence of consti- 
tutional freedom of press and of 
speech is to allow more liberty than 
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the good citizen will take. The test 
of its vitality is whether we will suf- 
fer and protect much that we think 
false, mischievous and bad, both in 
taste and intent. 

It is not contended that these 
utterances, in themselves, are crimi- 
nal.* —The Communist Party has not 
been outlawed either by legislation, 
nor by these convictions, and its right 
to publish the Daily Worker is not 
questioned. Nor were defendants 
indicted under that part of the stat- 
ute which prohibits publication of 
matter intended to cause overthrow 
and destruction of government. Since 
the paper may lawfully be issued, 
certainly its publishers or contribu- 
tors may comment critically on the 
Government’s conduct of foreign af- 
fairs. If the Government cannot get 
at these utterances by direct prosecu- 
tion, it is hard to see how courts can 
justifiably reach and stop them by 
indirection. I think courts should 
not utilize their discretionary powers 
to coerce men to forego conduct as 
to which the Bill of Rights leaves 
them free. Indirect punishment of 
free press or free speech is as evil as 
direct punishment of it. Judge Car- 
dozo wisely warned of “the tendency 
of a principle to expand itself to the 
limit of its logic.”® If the courts em- 
bark upon the practice of granting or 
withholding discretionary privileges 





the new closing sentence,"’ citing Rossi v. United 
States, 11 F. 2d 264 (C. A. 8th Cir., 1926). 


Further, it is to be noted that ‘may’ is used 
three times in the rule, once in each of the three 
sentences. | should hardly suspect that this Court 
used the word with inconsistent meanings—twice 
to mean ‘‘must’’ and once to mean ‘‘may.’’ The 
only consistent meaning is that ‘‘may'’ means just 
that; the judge is empowered to use his own best 
judgment cs to whether a defendant should be free 
on bail. 

But the exercise of this discretion is very limited, 
as the cases prior to Bridges and D'Aquino point 
out. The existence of a substantial question is an 
absolute prerequisite to bail, and in the usval 
case that is the only issue involved. And the courts, 
quite understandably, have been liberal (sometimes 
| think too liberal) in the decision of this question 
because they felt that, if the conviction were to be 
reversed, appellant should not have been jailed 
in the interim. 


Whatever the rule of the Circuit Justices and 
the Courts of Appeals of other Circuits, the rule 
| shall observe and presume to have been observed 
in the Second Circuit is that existence of a subst 
tial question is a prerequisite to bail after con- 
viction; the question should be substantial in the 
sense of fairly doubtful and in the sense also that 
it is not trivial or merely technical but has sub- 
stantial importance to the merits; finding this, bail 
7omains an appeal to the discretion of the court. 





5. The majority said, ‘The motion of the United 
States to revoke bail is granted as of thirty days 
from the filing of this order, with leave granted 
to the appellants during such 30 days to apply to 
the Circuit Justice for bail pending certiorari.’ The 
order was filed August 28, 1950. 

6. | think the rule clearly contemplates con- 
sideration of such matters, because, as it expressly 
provides, “‘The court or the judge or the justice 
allowing bail may at any time revoke the order 

dmitting the defendant to bail."" Of course there 
are cases where, after allowance, decision of the 
contested question will remove it from the category 
of substantial. But power to revoke is not confined 
to such cases. | think any changed or newly dis- 
covered circumstance that affects the justice of the 
confinement may be considered. 

7. There are ways of dealing with certain threats 
to commit crime. In these cases the law only im- 
prisons in default of furnishing an undertaking, but 
the person held is released if he furnishes the 
required undertaking to abide the court's order 
and ‘‘keep the peace."’ New York Code of Crimi- 
nal Procedure, §§ 84-99; assimilated into Federal 
Law, 36 Stat. 1163, 18 U. S. C. § 3043. 

8. The Smith Act purports to authorize prosecu- 
tion of publication with intent to cause overthrow 
of the Government. Section 2 (a) (2), 64 Stat. 671. 
These defendants were not indicted under this sec- 
tion and there has been no direct finding that the 
Daily Worker is published in violation of law. 

9. Cardozo, Nature of the Judicial Process, p. 51. 
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Mr. Justice Jackson's Opinion 


or procedural advantages because of 
expressions or attitudes of a political 
nature, it is not difficult to see that 
within the limits of its logic the 
precedent could be carried to extrem- 
ities to suppress or disadvantage po- 
litical opposition which I am sure 
the Department itself would deplore. 

It is said, however, that freedoms 
of speech or press cannot be in- 
voked by defendants because their 
speeches and publications constitute 
a repetition of their offenses and a 
continuation of the conspiracy of 
which they have been convicted. If 
all that convicted these defendants 
was such utterances as have followed 
their conviction, there would indeed 
be doubt about its validity, for I am 
unable to find in them any word of 
advocacy of violence either to over- 
throw the Government or of forcible 
resistance to its policy. If that in- 
ference can be drawn from these ut- 
terances, it can equally well be drawn 
from many other opposition speeches 
by non-Communists. Another diff- 
culty with the Government's posi- 
tion, pointed out by Judge Hand in 
the hearing below, is that while a 
substantial question exists as to 
whether they have been lawfully con- 
victed it is equally doubtful whether 
repetition, if it be such, is a crime. 

My task would be simple if a judge 
were free to order persons imprisoned 
because he thinks their opinions are 





obnoxious, their motives evil and that 
free society would be bettered by 
their absence. The plea of admitted 
Communist leaders for liberties and 
rights here, which they deny to all 
persons wherever they have seized 
power, is so hypocritical that it can 
fairly and dispassionately be judged 
only with effort. 

But the right of every American to 
equal treatment before the law is 
wrapped up in the same constitu- 
tional bundle with those of these 
Communists. If in anger or disgust 
with these defendants we throw out 
the bundle, we also cast aside protec- 
tion for the liberties of more worthy 
critics who may be in opposition to 
the government of some future day. 

If, however, I were to be wrong on 
all of these abstract or theoretical 
matters of principle, there is a very 
practical aspect of this application 
which must not be overlooked or un- 
derestimated—that is the disastrous 
effect on the reputation of American 
justice if I should now send these 
men to jail and the full Court later 
decide that their conviction is in- 
valid. All experience with litigation 
teaches that existence of a substantial 
question about a conviction implies 
a more than negligible risk of rever- 
sal. Indeed this experience lies back 
of our rule permitting and practice 
of allowing bail where such questions 
exist, to avoid the hazard of unjusti- 








fiably imprisoning persons with con- 
sequent reproach to our system of 
justice. If that is prudent judicial 
practice in the ordinary case, how 
much more important to avoid every 
chance of handing to the Communist 
world such an ideological weapon as 
it would have if this country should 
imprison this handful of Communist 
leaders on a conviction that our own 
highest Court would confess to be il- 
legal. Risks, of course, are involved 
in either granting or refusing bail. I 
am not naive enough to underesti- 
mate the troublemaking propensi- 
ties of the defendants. But, with the 
Department of Justice alert to the 
dangers, the worst they can accom- 
plish in the short time it will take to 
end the litigation is preferable to 
the possibility of national embarrass- 
ment from a celebrated case of un- 
justified imprisonment of Commu- 
nist leaders. Under no circumstances 
must we permit their symbolization 
of an evil force in the world to be 
hallowed and glorified by any sem- 
blance of martyrdom. The way to 
avoid that risk is not to jail these 
men until it is finally decided that 
they should stay jailed. 

Their bail as fixed by the Court of 
Appeals is therefore continued until 
the Supreme Court of the United 
States shall deny their petition for 
certiorari or, if it be granted, shall 
render judgment upon their cause. 


co who won our independence believed that the final end of the State 
was to make men free to develop their faculties, and that in its government 
the deliberative forces should prevail over the arbitrary. They valued liberty 
both as an end and as a means. They believed liberty to be the secret of 
happiness and courage to be the secret of liberty. They believed that free- 
dom to think as you will and to speak as you think are means indispensable 
to the discovery and spread of political truth; that without free speech and 
assembly discussion would be futile; that with them, discussion affords 
ordinarily adequate protection against the dissemination of noxious doc- 
trine; that the greatest menace to freedom is an inert people; that public 
discussion is a political duty; and that this should be a fundamental prin- 
ciple of the American government. They recognize the risks to which all 
human institutions are subject. But they knew that order cannot be secured 
merely through fear of punishment for its infraction: that it is hazardous 
to discourage thought, hope and imagination; that fear breeds repression; 
that repression breeds hate; that hate menaces stable government; that the 
path of safety lies in the opportunity to discuss freely supposed grievances 
and proposed remedies; and that the fitting remedy for evil counsels is 


good ones. 
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—Mr. Justice Brandeis, concurring in 
Whitney v. California, 274 U.S. 357 (1927) 
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The Challenge of Jurisprudence: 


To Build a Science and Philosophy of Law 


by Jerome Hall + Professor at the Indiana University School of Law 


® Jurisprudence, says Professor Hall, is a subject that seems remote from the daily 


practice of most lawyers. Most members of the profession dismiss it as academic 


and impractical, he says, and yet ultimately the survival of our legal principles de- 


pends upon lawyers’ building a rational system of law based on truth and rightness 


—a philosophical system that members of the Bar understand, not as an academic 


subject, but as a system of law that is superior to its competitors in satisfying human 


needs and aspirations. This article is taken from an address delivered before the 


Indianapolis Bar Association last autumn. 





® The challenge of jurisprudence is 
ultimately the challenge to live the 
fullest, best life of a lawyer. But some 
of the subjects I shall discuss will 
seem remote from daily practice. To 
that extent jurisprudence challenges 
accepted notions of the meaning of 
the *lawyer’s vocation. It is a chal- 
lenge to re-examine and revaluate 
the pattern of legal practice. Certain- 
ly it is a fact that many lawyers have 
discovered that their participation in 
various activities of a jurisprudential 
nature is far from being a handicap. 
They provide living demonstrations 
of the significance which jurispru- 
dence can confer on the practice of 
law. 

Jurisprudence is the play of the 
speculative mind on law and legal 
problems. Its history included the 
‘thinking of the greatest philosophers 
in all places and times until, some- 
what over a century ago, jurispru- 
dence became the dismal science of 
modern times, with a corresponding- 
ly narrow appeal. But jurisprudence 
traditionally and in its recent revival 





is an uninhibited adventure in ideas, 
the unrecordable flash of creative 
mind probing the most difficult hu- 
man problems. Accordingly, if, smit- 
ten by the sting of an inexhaustible 
love of wisdom, we rise above the 
inertia of technicality, we can con- 
fidently predict that men will con- 
tinue to cultivate the soil of juris- 
prudence imaginatively in the future 
—though temporary blackouts are 
not impossible. 


Challenge of Jurisprudence 

Is Chance To Acquire Knowledge 
Recognition of the permanence of 
jurisprudence implies certain endur- 
ing qualities of human nature which 
bring reassurance in times of stress 
when men, sensing the limitations of 
finite beings, feel as impotent as 
sticks tossed on a wrathful ocean of 
passion and irrationality. Jurispru- 
dence encourages us not only because 
it heightens regard for human na- 
ture; it is also evidence that our 
problems are not entirely new but 
are, instead, the perennial difficulties 


of homo sapiens. Jurisprudence also 
provides a record of the ways in 
which the most profound men grap- 
pled with these difficulties. In doing 
that it comprises a body of knowl- 
edge and a methodology by use of 
which we can better solve our prob- 
lems. Thus the challenge of juris- 
prudence, stated from another view- 
point, is a challenge to acquire that 
kind of knowledge. 

The major problems of our times 
reveal the clash of sharply conflicting 
interests. They are problems whose 
solution depends on factual knowl- 
edge, the discovery of sound values, 
the use of rational methods of inves- 
tigation and the threat or applica- 
tion of organized coercion. In a word, 
they are, basically, legal problems. 
That is why the challenge of juris- 
prudence addresses itself with par- 
ticular emphasis to the lawyer. It 
amounts to a challenge to do the best 
possible thinking on law and legal 
methods and thereby raises the level 
and widens the range of professional 
skill and influence. 

Just as philosophy and _ science 
were born in ancient Greece, so, too, 
was jurisprudence. Greek genius 
sought the reason of everything. Its 
searching mind fused with an incom- 
parable sense of beauty so that what 
for Eastern peoples was a mass of 
isolated information, like geometric 
measurements and rules of thumb, 
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The Challenge of Jurisprudence 


became in Greece organized knowl- 
edge, science. Every science has a 
rational as well as a factual aspect. 
Without the thread of reason, ex- 
pressed in laws, principles and the- 
ories, men stumbled along in a crude 
trial-and-error method of investiga- 
tion. The Greeks created the meth- 
ods and the ideas which established 
Western science and philosophy and 
made them imperishable values of 
our culture. So, too, of the jurispru- 
dence they left us. 


Greek Jurisprudence 
Grappled with Major Problems 


But jurisprudence was not the cre- 
ation of a gifted people indulging 
in idle speculation. It was also a way, 
indeed the most important way, of 
grappling with the major problems 
of their times, By the end of the 
seventh century B. C., the clash of 
interests had already culminated in 
revolution. The economic structure 
crystalized in large land owners, 
peasant farmers, maritime and com- 
mercial classes. Their first efforts 
to resolve the social conflicts are 
represented in the codes of Draco 
and Solon (594). But the clash of 
interests continued. In addition, con- 
siderable information about the var- 
ious Greek city-states and about 
foreign countries—Egypt, the Near 
East, Africa, indeed, about all the 
lands bordering on the Mediterra- 
nean—made it abundantly clear to 
the seafaring Athenians that laws 
and customs differed widely. The de- 
feat of Persia led to the rise of Athens 
as a great naval power, supreme in 
Greece and set on its course of em- 
pire. The combination of practical 
power-politics, the drive for suprem- 
acy, the clash of economic and polit- 
ical interests, and the gift of specula- 
tion set the scene and provided the 
stimuli for the birth of jurisprudence. 

Socrates is the father of jurispru- 
dence and the situation he had to 
meet was symbolized in cynical, 
power attitudes expressed in the 
dogmas: Might is right. Law is mere- 
ly conventional, differing from place 
to place. The natural thing to do is 
for the strong to bend the weak to 
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their desire. Socrates’ efforts to refute 
this position paralleled the discover- 
ies of the earlier scientists. Every- 
thing we see about us changes in- 
cessantly—you can’t step into the 
same river twice, it was said (even 
once, someone added, because it is 
changing every split second you are 
putting your foot into it.) But Greek 
scientists had discovered that under- 
lying the phenomena of ceaseless 
change are certain constants, the laws 
of science, not visible entities but 
able to be apprehended mentally. 
They discovered ultimate truths re- 
garding the physical world, the con- 
stitution of matter and the processes 
of motion and change. And so 
Socrates, turning thought to human 
beings and the needs of a social- 
political community, searched for en- 
during principles of conduct, abid- 
ing values and methods of discover- 
ing them and proving their validity. 

In the pursuit of his investigations, 
he made many discoveries which 
Plato, his student and disciple, fixed 
permanently in the foundations of 
jurisprudence. Plato nurtured the 
Socratic seed; and in a brilliant style, 
never since even approximated in 
philosophical writing, he added his 
jurisprudential ideas which have 
profoundly stirred thoughtful per- 
sons for more than 2000 years. In his 
immortal Dialogues the method of 
dialectics, the so-called Socratic 
method, is elaborated; and lawyers 
who have barely heard of Plato have 
been the beneficiaries for centuries. 
The nature of law and justice is ex- 
plored. One of the two or three 
greatest trials in all history is pre- 
sented. Socrates, condemned to death 
by a thoughtless jury, refuses to per- 
mit his powerful friends to arrange 
his escape. Instead, he chooses death, 
extolling the law of his native city 
and supplying the ideas which helped 
to establish the rule of law as the 
distinctive quality of Western polit- 
ical institutions. It was Plato, too, 
who wrote the first great essays on 
administrative law. Aristotle, Plato’s 
student and disciple, presented a 
theory of equity, the classic analysis 
of the relations of general prescrip- 


tions to the individualizing processes 
of government. 

Plato and Aristotle were not only 
great theorists; they were great re- 
searchers as well. Plato’s Academy 
drafted codes of laws for many com- 
munities and Aristotle studied 150 
different constitutions. They can 
hardly be said to have fully explored 
the possibilities of constructing an 
empirical science of law. But, for 
that matter, we are still largely in the 
stage of discussing the prolegomena 
of legal science rather than of carry- 
ing on the researches necessary to 
construct such a discipline. Finally, 
it has recently become rather per- 
suasive that the basic legal concep- 
tions were familiar notions among 
the Greeks though, again, in this 
branch of their jurisprudence, we 
find nothing like the elaborate detail 
provided by Austin and his success- 
ors, 


Greek Thinking 

Was Not Departmentalized 

It is impossible here to discuss other 
Greek contributions to the founding 
of jurisprudence, but one additional 
point of particular importance must 
be noted. The Greeks did not de- 
partmentalize their thinking about 
social and political problems. What 
we call jurisprudence was an integral 
part of political science, and ethics 
had the dominant role in this disci- 
pline. The modern age saw the rise 
of specialization with concomitant 
increase in certain types of efficiency 
purchased, however, at the cost of 
understanding the interrelations and 
the whole of social-political prob- 
lems. 

I have said that the Greek dis- 
coveries and contributions were not 
the creations of idle speculation but 
were born of necessity. In fact we 
may say that Greek jurisprudence 
represents the solution of genius 
confronting the major social and 
political problems of their times. 
Plato and Aristotle studied these 
problems in the declining days of 
Athens, following the long, disastrous 
Peloponnesian wars. The clash be- 
tween the democracy and the oli- 
garchs was bitter to the point of 
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suicidal civil war. The international 
situation was acute and threatening. 
Finally, the rise of Alexander brought 
the promise of world federation un- 
der the aegis of Greek culture. East 
and west the products of Greek 
genius spread. The vast influence of 
Greek culture in the Hellenistic Age 
is indicated in the fact that Cicero 
studied under Greek teachers, later 
to become a major link between 
Greek civilization and the rising star 
of Imperial Rome, 

The Romans were not original 
thinkers, but they were gifted legis- 
lators and administrators. Roman 
rule expanded until it encompassed 
most of the then-known world. Al- 
though brilliant generals and well- 
trained armies were necessary to the 
Roman conquest, it was sound law, 
reaching heights of professional 
competence that have never been 
excelled, and equal administration 
of that law which held many diverse 
peoples together for centuries. Here, 
too, if time allowed, some relevancies 
for the present American situation 
might be indicated. 


Greco-Roman Civilization 

Influenced Whole Western World 
We are told that Greete and Rome 
perished and the implication is— 
what is the use of law and jurispru- 
dence? But did Greece and Rome 
really die? The whole of Western life 
is permanently stamped with the seal 
of Greco-Roman civilization. Greek 
genius left its island home only to 
win a world to its way of scientific, 
philosophical and artistic thought. 
Rome no longer rules by force, but 
the greater part of the civilized world 
lives by Roman law and its deriva- 
tives. The question therefore is not 
one of biological life or death— 
Greeks and Romans lived on after 
the glory had departed. It is rather 
a question of sustaining the gift of 
creativeness, of nurturing the highest 
values, of providing conditions that 
permit the human spirit to flourish 
in its still untapped potentialities. 
In short, as Socrates put it, the ques- 
tion is not life, but a good life. For 
us, the question is how can law con- 
tribute to that end. 


From what I have been saying, the 
challenge of jurisprudence may seem 
to be a challenge to participate in 
the building of a sound international 
law. World problems are obviously 
important, but their solution does 
not require every country lawyer to 
engage in international affairs. Still, 
the chances of his contributing to 
their solution should not be ignored. 
For if the American lawyer becomes 
a legal scientist and philosopher, the 
impact of the profession will be felt 
everywhere. Not the least important 
step in that direction is the role of 
the lawyer-philosopher as a teacher 
in his particular community, how- 
ever small it may be or remote from 
world highways. The formation of a 
sound American opinion regarding 
the problems of jurisprudence, even 
though the average layman never 
hears that word, may well become 
the most important single factor in 
contemporary world history. 


But beyond any world-wide influ- 
ence or speculation is the daily life 
of the average practitioner and the 
increase in professional effectiveness 
and enjoyment which jurisprudence 
offers him. The challenge of juris- 
prudence extends to every aspect of 
the lawyer’s vocation. It brightens 
his more reflective hours with the 
fundamental questions that have ap- 
pealed to thoughtful lawyers through 
all the ages, though they have been 
minimized in the recent past by the 
compulsions and advantages of spe- 
cialization. (May I add, parentheti- 
cally, that just as it is possible to see 
all of life through the window of 
the law, sO, too, is it possible for a 
specialist to give his particular 
knowledge a very wide perspective 
and a deep foundation) . The oppor- 
tunities to expand legal horizons and 
make the practice of law more signif- 
icant through the use of jurispru- 
dence are unlimited. 


Consider, for example, the system- 
atization of the law. If we say that 
this problem lies in the field of ana- 
lytical jurisprudence, many lawyers 
are apt to assume that we are talking 
about some esoteric bit of academic 
lore. But if it is pointed out that we 
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are here concerned with the problem 
of finding relevant law, the practi- 
cality of the question immediately 
becomes evident. A great part of the 
lawyer’s working life is spent in 
searching through digests and ency- 
clopedias for cases in point. It is diffi- 
cult work which becomes ever more 
discouraging as the courts of fifty 
jurisductions pour out their massive 
products. The whole business would 
be impossible and its future utterly 
hopeless were it not for the fact that 
law is susceptible of systematic ar- 
rangement, that doctrines and prin- 
ciples subtend millions of rules, 
making the search for apt cases man- 
ageable. The familiar subjects of the 
substantive law and the distinctions 
between that and procedure indicate 
some of the broad lines of classifica- 
tion. And, within each subject, 
propositions of varying -generality 
provide the instruments whereby. the 
numerous rules and the casés can be 
organized and found with more or 
less success. 

The success is less frequent and 
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complete than it should be. Indeed, 
what assurance have you after long 
painstaking research that very im- 
portant cases have not completely 
eluded your investigation? The law- 
yer must rely on the staffs of pub- 
lishers. He must .rely on an old, 
makeshift, classification of the law. 
One need not be unappreciative of 
the publishers’ efforts to be skeptical 
of the professional literature they 
have provided. Nor are the publish- 
ers to be blamed. The plain fact is 
that the Bar has not interested itself 
in the development of a legal system 
nor has it cultivated the aptitudes 
necessary for sound organization of 
the law. 


In this regard the Anglo-American 
lawyer has lagged behind the Con- 
tinental lawyer who inherited the 
systematic treatises of the modern 
Roman law. On the Continent this 
is manifested in codification which, 
joined to a looser grip of precedent, 
makes the practice of law less ardu- 
ous. 


My purpose is not to insinuate 
that code systems are superior to case 
law, nor do I think a revival of the 
Field-Carter debates on that subject 
is called for. That issue has been 
clouded by the myth pervading aca- 
demic circles, at least, that the basic 
methods of legal thinking are quite 
different, that the Continental law- 
yer reasons deductively from the 
broad propositions of his code while 
the common lawyer reasons induc- 
tively from case to case until he 
constructs the required principle. It 
is impossible here to set forth the 
reasons for believing that this ac- 
count is mythology. And it is more 
pertinent to point out that the com- 
mon law abounds in doctrines and 
principles no less than do the civilian 
systems. This suggests that the differ- 
ence lies in the articulation and or- 
ganization of these generalizations 
rather than in basic methods of ana- 
lyzing legal problems or deciding 
cases. It also implies that, quite apart 
from officie] enactment of codes, the 
effort to systematize the case law 
would make the authoritative ma- 


terials more usable. There is, in 
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addition, the aesthetic pleasure to 
be derived from an appreciation of 
the architecture of the legal order as 
well as the increased efficiency in 
making one’s way through the lab- 
yrinthian byways of a great legal 
system. These are joys and utilities 
which any lawyer can experience. 

There are serious international 
consequences of the common lawyer's 
disinclination to organize his law. 
His contacts with foreign lawyers are 
rendered difficult, and his participa- 
tion in international efforts to unify 
law are limited. Beyond that extends 
the curtailment of American influ- 
ence on other cultures. The Romans, 
by contrast, left their law in the 
convenient form of the Justinian 
Code; and its successors, the Swiss 
and German civil codes and the 
French and Italian penal codes, have 
been adopted throughout the world 
from Turkey to China and Peru. 
This nation, despite its strategic posi- 
tion, is unable to exercise a similar 
influence on world culture because 
its law in foreign eyes is a formless 
mass of countless rules piled helter- 
skelter in terrifying Gargantuan di- 
mensions. I do not mean to suggest 
that the imitation of American law by 
foreign countries should be pressed. 
Our influence, if any, may be better 
extended in assisting others to de- 
velop free institutions in ways con- 
genial to their own culture. To do 
that, however, we must improve our 
competence to communicate the 
character and significance of Ameri- 
can legal experience. 


“Legal Sociology" Implies 
a Factual Science 
I turn now to the challenge of juris- 
prudence with regard to a factual 
science of law, a sociology of law, 
which is not concerned with system- 
atization of legal precepts but with 
the functioning and effects of law, 
the interrelations of legal and non- 
legal institutions, and the like. In 
short, legal sociology carries the con- 
notation of science in its ordinary 
meaning; it is or, rather, will be, if 
it is ever brought into existence, a 
distinctive factual science. 

It is widely recognized that the 






better state legislatures and the na- 
tional Congress have increasingly 
relied on factual information in the 
study and drafting of legislation— 
though even here, that is sporadic 
and superficial. It will probably be 
granted also that some judges, espe- 
cially in constitutional cases, lean 
heavily on the findings of factual re- 
search. Many lawyers have heard of 
the pioneering Brandeis brief, which 
emphasized facts rather than the 
cases, Yet all that seems remote from 
the daily work of most lawyers. I 
grant that, but nonetheless submit 
that factual research relevant to law 
and legal problems should be a 
serious concern of the thoughtful 
practitioner. 


In order to indicate a perspective 
on the question quickly, I point to 
our brethren in the medical profes- 
sion. I do so without intent to draw 
invidious comparisons or to imply 
that there are no major differences 
or to suggest that anyone is to blame 
because lawyers are not held in the 
same high esteem which the doctors 
enjoy. I can only mention one aspect 
of a large problem, namely, that 
medicine rests on science and is it- 
self, to a substantial degree, a science, 
whereas the practice of the law does 
not even pretend to rest on organized 
empirical knowledge. For three cen- 
turies science has received the su- 
preme accolade of Western culture, 
and medicine participates in that 
prestige. Nor is it merely a matter 
of public esteem. The reputation is 
deserved because the doctors are con- 
tributing to our knowledge of health 
in many important ways. The con- 
quest of disease by scientific methods 
is universally appreciated as are pre- 
ventive medicine and the efforts of 
doctors to educate the public. The 
clinic and the laboratory and the 
scientific medical publications are 
established and highly regarded. 


Granted that law is fundamentally 
different in important regards, it is 
nonetheless pertinent to consider the 
possible significance of research and 
legal science for the practice of law. 
This is not an easy problem because 


(Continued on page 85) 
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The Surplusage Rule: 


Apportionment of Damages in Tort Actions 


by Gibson B. Witherspoon - of the Mississippi Bar (Meridian) 


® It is an elementary rule of the common law that joint tort-feasors are jointly and 


severally liable for the consequences of their wrongful conduct, and that the court will 


not undertake to apportion damages among them. Juries frequently ignore this rule 


and award verdicts based on what they conceive to be the proportionate fault of the 


different tort-feasors. Mr. Witherspoon's article is an examination of the rules followed 


by the courts of various jurisdictions in treating such verdicts. He finds that there are 
five different categories of opinions on the subject, and urges the adoption of the rule 
that the attempted apportionment by the jury be treated as mere surplusage rather 


than as void. 





® In this enlightened age, with tele- 
vision, movies and radio, jurors are 
prone to go beyond their written in- 
structions or oral charges and often 
add something extra to their verdict. 
Some tribunals hold that the addi- 
tion may be treated as surplusage 
while others hold that the judgment 
is rendered void. Since early com- 
mon law there has been no line of 
separation in the joint liability of 
joint tort-feasors. Any claim for 
injuries arising therefrom runs 
through, is concurrent with and em- 
braces every part of the tort, so that 
the liability of one cannot be carried 
into any portion of the joint tort 
that is not followed by an equal li- 
ability on the other tort-feasors. 
Therefore, either or any of the 
wrongdoers may be held liable for 
the whole of the damages resulting 
from their wrongful acts. In the ab- 
sence of any statute authorization no 
apportionment of compensatory dam- 
ages may be made between joint 
tort-feasors.1_ In an action against 





two or more persons, firms, or corpo- 
ration for a single tort, of course, it is 
therefore improper to return two or 
more verdicts for different sums 
against designated defendants upon 
the same trial as there can be only 
one verdict for a single sum against 
all who are found guilty of the tort, 
irrespective of the degree of culpabil- 
ity and negligence. It is held to be 
immaterial that the defendants plead 
separately or are charged with dis- 
tinct and different acts contributing 
to the injuries and occasioned by 
acts of negligence of varying degrees.* 

The National Conference of Com- 
missioners on Uniform State Laws has 
promulgated a proposed legislative 
act entitled, “Uniform Contribution 
Among Tort-Feasors Act”. There 
are some strong arguments in sup- 
port of such an act and at least eight 
jurisdictions have already adopted 
this recommended act.‘ It is apparent 
that where a common obligation 
rests on two or more defendants, the 
discharge of it by one of them ac- 


crues to the advantage of the others. 
At first blush, this appears to be a 
typical instance of the discharge of a 
common liability to be governed by 
the principle of contribution. How- 
ever, the policy of Anglo-American 
common law has been to deny assist- 
ance to tort-feasors on the under- 
standing that they are wrongdoers 
and hence not deserving of the aid of 
courts in achieving equal or propor- 
tionate distribution of the common 
burden. In our modern business we 
find that all tort-feasors are not ras- 
cals. The majority of joint and sev- 
eral tort liability results from in- 
advertently caused damage, although 
it is almost impossible to draw a par- 
ticular line between torts of inadvert- 
ance and others. It is somewhat 
ironic when we consider that com- 
mon law contribution is denied 





1. Watts v. Combs, 244 Ala. 31, 12 S$. (2d) 189, 
A.L.R. 667; Witney v. Tuttle, 178 Okla. 170, 62 P. 
(2d) 508, 108 A.L.R. 789; Klepper v. Seymour Home 
Corp., 246 N.Y. 85, 158 N.E. 29, 62 A.L.R. 955. 

2. 52 Am. Jur. ¥ 123 at 459; 30 A.L.R. 791; 108 
A.L.R. 792. 

3. This act was approved by the American Bar 
Associaiton at its San Francisco meeting on July 
14, 1939; copies may be obtained from Barton H. 
Kuhns, Secretary of the National Conference of 
Commissioners on Uniform State Laws, First No- 
tional Bank Building, Omaho, Nebraska. The fol- 
lowing articles covering contribution among tort- 
feasors are very interesting: Leflar, ‘‘Contribution 
and Indemnity Between Tort-Feasors’’, 81 U. of Po. 
L. Rev. 1350; Tuft, ‘‘Contribution and Indemnity 
Between Tort-Feasors’’, 24 Colif. L. Rev. 546; and 
two articles by Gregory in 47 Harv. L. Rev. 209 and 
20 Cornell L. Q. 269. See also Note, 45 Harv. L. 
Rev. 349. 

4. These jurisdictions are Arkansas, Delaware, 
Howaii, Maryland, Michigan, New Mexico, Rhode 
Island and Sovith Dekota. 
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among all tort-feasors but is allowed 
as a matter of course to one who has 
deliberately chosen to violate a con- 
tractual obligation undertaken with 
others. Another example of contri- 
bution allowed is among cosureties. 
The situation is aggravated because 
the injured party plaintiff by suit 
often places the loss wherever he sees 
fit. Then, too, when the judgment 
is final the plaintiff may make a levy 
against one defendant and let the 
others, who were more negligent, go 
free. This concept of private rather 
than judicial control of the distribu- 
tion arising from a common burden 
of liability is perhaps the soundest 
argument toward legislative and ju- 
dicial repeal and modification of this 
common law rule. 


Verdict That Apportions Liability 
Is Clearly Irregular 


Under the general rule of law, as 
above stated, a verdict that attempts 
to apportion liability of joint tort- 
feasors by directing the amount 
which each shall pay is clearly ir- 
regular. However, granting that 
such verdicts are irregular, it does 
not follow that the court will have 
to grant a new trial and set the ver- 
dict aside, as often such a verdict may 
be corrected considering such a cor- 
rection as merely a matter of form. 
It has long been recognized that the 
court not only can but should cor- 
rect merely formal errors in verdicts.5 
A serious conflict, however, is found 
in those verdicts that simply appor- 
tion the damages against tort-feasors, 
as illustrated in the examples which 
will follow. Where the jury seeks to 
apportion damages between joint 
tort-feasors, there are at least five 
distinct and different procedures, 
recognized by respected tribunals in 
effecting a correction or granting a 
new trial. 

There \are two types of verdicts 
contemplating an apportionment of 
damages. Perhaps the most common 
type is where the jury find liability 
and attempt to apportion their ver- 
dict in specific and varying amounts 
against each of the joint tort-feasors. 
In this type of verdict the jury prop- 
erly fix the joint liability of the de- 
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fendants but their later attempt to 
apportion this: liability is an im- 
proper act that exceeds their instruc- 
tions as given by the court. Jn the 
other type of case the liability of each 
party is simply measured by a ver- 
dict against each defendant, usually 
in different amounts, without any 
general finding of joint liability. The 
proper verdict in either case is a joint 
one, with damages assessed in one 
sum against all. tort-feasors and it is 
with correction of improperly split 
verdicts, or changing a verdict into 
the proper form that this article is 
concerned. Some courts allow the 
plaintiff to have an election and 
either have a venire de novo or a 
judgment against one defendant for 
the sum asserted against him by the 
jury, entering a nolle prosequi as to 
the other defendants.* There is an 
interesting question presented wheth- 
er the court should correct a verdict 
where the party affected has failed to 
make a seasonable objection.’ 

In the majority of instances where 
the jury attempted to apportion the 
damages as against joint tort-feasors 
it would seem proper for the court to 
correct the verdict to reflect the jury's 
intent although it is necessary to void 
a joint verdict. The cost and delay of 
a new trial and many other reasons 
exist for the permission of such ac- 
tion by the court. However, the most 
repeated justification is that such a 
correction is merely one of form and 
it, of course, is well recognized that 
the court not only can, but should, 
correct merely formal errors in ver- 
dicts. The reason most often ad- 
vanced by the courts that do not per- 
mit such a change in a verdict is that 
such a change is one of substance, be- 
yond the power of the court to 
change or amend. These tribunals 


set aside the verdict and grant a new 
trial.® 

The language of the verdict itself 
and the various shades of meaning 
which it may convey is often deter- 
minative of the interpretation which 
will be placed upon it by the court. 
For example, a verdict that assesses 
the plaintiff's damages in a stated 
amount and then attempts to appor- 
tion the damages among the joint 
tort-feasors leaves very little doubt as 
to the intention of the jury because 
the finding as to the plaintiff's dam- 
ages was complete. In this type ver- 
dict the majority of the courts’ favor 
a correction of the verdict by disre- 
garding the unauthorized appor- 
tionment as surplusage and allow the 
assessment to stand rather than to 
incur the expense of another trial 
merely to correct this type verdict, 
because the jury’s intent is very ob- 
vious. A serious conflict, however, is 
found in those verdicts which simply 
apportion the damages against tort- 
feasors without a general finding as 
to the total of the plaintiff's dam- 
ages. In this type of verdict it is diffi- 
cult to state with exactitude what was 
the jury’s intention.! If the damages 
are apportioned in equal amounts 
the inference arises that the jury in- 
tended a cumulation of the several 
amounts stated. Another inference is 
that the several amounts is the total 
amount for which each defendant is 
liable and still another difference of 
opinion is found where the damages 
are assessed against the tort-feasors in 
unequal amounts. In this type ver- 
dict, a majority of the courts seem to 
favor correction by judicial act and 
give an award of the best or highest 
amount of damages as the proper 
amount to be assessed against all the 
defendants jointly.!* A minority rule 





5. Koon v. Phoenix Mutual Life Ins. Co., 104 
U. S. 106, 26 L. ed. 670; Settle v. Allison, 8 Ga. 
201, 52 Am. Dec. 393; Reppert v. White Star Lines, 
323 Pa. 346, 186 Atl. 788, 106 A.L.R. 413; Minot v. 
Boston, 201 Mass. 10, 86 N.E. 783, 25 L.R.S. (N.S.) 
311. 

6. 30 A.L.R. 790, 11(6) and 108 A.L.R. 111(6) 792. 

7. Schuman v. Chatman, 184 Okla. 224, 86 P. 
(2d) 615; San Antonio Ry. v. Bowles, 88 Tex. 634, 
32 S.W. 880, 186 U. S. 706, 42 L. ed. 1213, 18 S. 
Ct. 943. 

8. Gossles v. Seattle, 132 Wash. 1, 231 Pac. 4; 
Atkinson v. Neblett, 144 Vo. 220, 132 S.E. 326; 
Minet vy. Boston, 201 Mass. 10, 86 N.E. 783 and 53 
Am. Jur. 758; Trial Par. 1094. 

9. Ohio Valley v. Greeneboum Bank and Trust 


Co., 11 F. (2d) 87; Oldham v. Aetna Ins. Co., 61 P. 
(2d) 503, 30 A.L.R. 792. 

10. Meridian City Lines v. Baker, 39 S. (2d) 541, 
8 A.L.R. (2d) 854, and the large collection of cases 
therein cited as the numerical weight of authority. 

11. Speors v. McKinnon, 168 Ark. 357, 270 S.W. 
524. 

12. Kinsey v. William Spencer & Son Corp., 300 
N.Y. Supp. 391, 8 N.Y.S. (2d) 529, 281 N.Y. 601, 
22 N.E. (2d) 168; in this case the court accepted a 
higher measure of damages as the parties’ joint 
liability although the higher damages were assessed 
against the master, but the actual tort stemming 
from the servant's acts rather than from participa- 
tion by the master. The court held the relationship 
of master and servant did not affect the proportion. 
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is that the jury never intended to 
make one defendant as responsible 
as the others and that it is proper to 
assess the lowest damages as a joint 
verdict.18 Many respected tribunals 
favor the method of correction that 
forces the plaintiff to select which of 
the tort-feasors he would hold liable, 
entering a nolle prosequi as to the 
others.!4 


Decisions on Point 

Fall into Five Categories 

If the above statements seem to draw 
very exacting distinctions, it is best 
to examine the decisions themselves 
for examples of the type verdicts 
described. 

In the first type of opinion, the 
court holds that the plaintiff may 
elect his best damages, that is the 
highest amount awarded against any 
of the defendants and enter a judg- 
ment therefor against all those found 
guilty of negligence. This method is 
usually favored by courts where there 
was no general verdict and an at- 
tempt to apportion the damages 
against the joint tort-feasors in vary- 
ing amounts. Where the jury re- 
turned a verdict against A for $1,500 
and against B, another defendant, for 
$6,000 the court held the verdict was 
correctible by having the best or 
greatest damages as the _ verdict 
against both, or by the plaintiff's elec- 
tion of a single judgment against 
either of the defendants for the sum 
assessed against him with a nolle 
prosequi as to the other." 

Respected tribunals take the op- 
posite view and hold that where the 
damages have been apportioned by 
the jury, the court in correcting the 
jury verdict must assess the lowest 
amount as the joint damages against 
all. Where plaintiff sued his master 
and a utility company who furnished 
the master electricity for alleged neg- 
ligence of both defendants, it was 
held that the resulting verdict for 
$14,000 against the utility and 
$4,000 against the employer should 
be modified by the lower court so as 
to render a judgment against both 
tort-feasors for the lowest sum as- 
sessed against either, or $4,000.1¢ 
The strongest argument for this re- 
sult is that the increase denies the 


constitutional guarantee of a trial 
by jury to assess the damages as in 
such a case the jury finds one amount 
against a particular defendant and it 
should not be raised or increased by 
the court. 

In the third type of opinion the 
court holds the verdict should be set 
aside and a new trial granted. Where 
a bank and its vice president were 
sued for deceit and the jury returned 
a verdict of $26,000 against the bank 
and $28,000 against the vice presi- 
dent, the court denied plantiff’s mo- 
tion that it should ignore the at- 
tempted apportionment by the jury 
and enter a judgment against both 
defendants for the aggregate amount, 
saying,}? 

It is not a case where the verdict, 
after establishing joint liability for 
the entire damages seeks to apportion 
the liability between the defendants, 
but here the amount found against 
each defendant is the very essence of 
the verdict and the amount awarded 
cannot be stricken out, without de- 
stroying the verdict in its entirety. 

In the fourth type case, the court 
requires the plaintiff to elect which 
of the defendants he will take a 
judgment against, dismiss as to the 
others and have a judgment against 
the defendant of his choice for the 
amount the jury awarded against 
that particular defendant. A jury 
returned a verdict against both de- 
fendants naming them for $6,500 
damages. Accompanying the verdict 
was a slip of paper in the handwrit- 
ing of the foreman which read: 

“Father McCarthy $1,750.00, John 
Gould $4,750.00.” 

Both defendants objected to the 
entry of the judgment on this ver- 
dict but the trial court overruled the 
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objection and entered a_ verdict 
against both defendants for $6,500. 
On appeal the Supreme Court held:18 

While the attempted apportionment 
in the instant case appears on a sep- 
arate slip of paper, such slip was re- 
turned with the general verdict and 
indicates as clearly what the jury in- 
tended as though the language there- 
of had been embodied in such verdict. 
It does not seem that any reasonable 
person should entertain a doubt that 
the jury intended to limit McCarthy's 
liability for damage to $1,750.00. 

We do not. Yet, judgment was ren- 
dered against him for nearly four 
times that amount. Had the jury un- 
derstood that their verdict made this 
possible it cannot be supposed that it 
would have been in the form that it 





13. Wear U-Well Shoe Co. v. Armstrong, 176 
Ark. 592, 3 S.W. (2d) 698, held a view contrary to 
the New York case on the theory that the master 
should not be assessed a higher liability than the 
agent upon whose negligence the action was predi- 
cated. 

14. Rathbone v. Detroit United Ry., 154 N.W. 
143 (Mich.) 

15. Forthworth v. Williams, 55 Tex. Civ. App. 
289, 119 $.W. 137; Simpson v. Perry, 9 Ga., 508; 
Palsey v. Waldorf-Astoria, 216 App. Div. 86, 214 
N.Y. Supp. 600, 154 N.E. 602; Kinsey v. William 
Spencer & Son, 300 N.Y. Supp. 391, 281 N. Y. 601, 
8 N.Y.S. (2d) 529, 22 N.E. (2d) 168; Curtis v. Son 
Pedro Transfer Co., 10 Calif. App. (2d) 547, 52 P. 
(2d) 528. But see also Koltz v. Jahoaske, 312 Ili 
App. 623, 38 N.E. (2d) 973, which held the trial 
court was powerless to increase arbitrarily the 
verdict of a jury in a tort action for unliquidated 





damages without the consent of the party unfavor- 
ably affected since this would violate the constitu- 
tional guaranty of trial by jury. The increase 
against the second defendant was substantial in 
this case. 


16. Southwest Gas and Electric Co. v. Godfrey, 
178 Ark. 103, 10 S.W. (2d) 894; Wear U-Well Shoe 
Co. v. Armstrong, 176 Ark. 592, 3 S.W. (2d) 698; 
Whitney v. Tuttle, 178 Okla. 170, 62 P. (2d) 508, 
108 A.L.R. 789. 


17. Ohio Valley Bank v. Greeneboum Bonk and 
Trust Co., 11 F. (2d) 87; Oldham v. Aetna Ins. Co., 
61 P. (2d) 503, 30 A.L.R. 792, 108 A.L.R. 794. 

18. Mooney v. McCarthy, 107 Vt. 425, 181 Atl. 
117;Glore v. Akin, 62 $.E. 580 (Ga.)}; City of Bir- 
mingham v. Hawkins, 72 So. 25 (Ala.); Mac Holmes 
v. Cochenour, 167 Atl. 647 (Pa.); Rathbone v. De- 
troit United Ry., 154 N.W. 153 (Mich.). 
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was. Under the circumstances we 

think the judgment a rank injustice 

against him. 

Finally in the fifth type of verdict, 
the court treats the attempt to appor- 
tion the damages as mere surplusage 
and allows the plaintiff to take a 
judgment against all the defendants 
for the total damages awarded by the 
jury. In a late case for personal in- 
juries against three tort-feasors, a 
jury returned a verdict reading, “We 
the Jury find for the Plaintiff as 
against Meridian City Lines, Inc., 
and City of Meridian, Defendants, 
and assess his damages at $7,000 
($3,500.00 each).” It was held the 
trial court was within its power in 
entering a judgment in favor of the 
plaintiff against Meridian City Lines, 
Inc., and City of Meridian jointly 
and severally in the sum of $7,000 
and discarding as surplusage that 
portion of the verdict which said 
“ ($3,500.00 each)” since the final 
verdict was an effort on the part of 
the jury to apportion the damages, 
which was beyond their power and 
which the trial court could correct- 
ly discharge as surplusage.!® 

In a most able opinion Justice 
Hall said: “The jury found that the 
Plaintiff had been damaged in the 


amount of $7,000.00 and that the bus 
line and City were jointly and sev- 
erally liable for that amount. This 
is everything that the law required, 
and, while the jury found more than 
was necessary in adding to their ver- 
dict “ ($3,500.00 each)” this does not 
vitiate that which was well found by 
the jury and it may be disregarded 
and treated as surplusage.” The court 
cited with approval a late Maine 
case?” in the same situation. The 
court held: “The jury undoubtedly 
undertook to apportion among the 
defendants what part of the verdict 
each of them, as between themselves, 
should pay. This amounted only to 
a recommendation. If it was intend- 
ed as anything else, it is merely sur- 
plusage, and is to be rejected as ir- 
regular and void. The general ver- 
dict must stand.” 

After a review of the reported cases 
it is believed that the fifth theory, 
which disregards apportionments as 
merely surplusage, is the best and 
most practical theory. While the au- 
thorities are not in harmony on this 
point it is said that the numerical 
weight of authority is that the trial 
court is entitled to treat all matters 
after the finding of joint liability as 
surplusage.”! Not only was this rule 





upheld in a late federal case?* but at 
least eighteen state supreme courts 
have, in recent years, favored this sur- 
plusage theory.” It should be noted, 
however, that the rule regarding the 
application of this surplusage is lim- 
ited to the above type of situation 
where there is a general finding of 
liability against the defendants. It 
is not applicable to that type of case 
in which the damages, without any 
general finding, are assessed against 
the individual tort-feasor; for, in that 
situation, the rejection of the appor- 
tioned matter would leave nothing 
upon which to base a verdict.2* Of 
course the best method of correcting 
a verdict is to allow the jury to do so 
before it is discharged.*5 

When a jury brings in a verdict in 
open court, which is irregular, it is 
safe to say that no matter which 
client you represent, authorities to 
support favorable contention may be 
found. It is hoped, however, that the 
so-called surplusage rule with its 
great logical conclusion together with 
its practical application in speeding 
up the end result should gain more 
and more adherence in other juris- 
dictions until someday it will be ac- 
cepted as uniform by all our modern 
courts. 





19. Meridian City Lines v. Baker, 39 S. (2d) 541; 
Dextone Co. v. Building Trade Counsel, 60 F. (2d) 
47; Warren v. Westrop, 44 Minn. 237, 46 N.W. 347, 
29 Am. St. Rep. 578, 25 C.J.S.-Damages, 189. 

20. Atherton v. Crandlemire, 140 Me. 28, 33 A. 
(2d) 303. 

2). 52 Am. Jur. 460 

22. Dextone Co. v. Building Trade Council, 60 F. 
(2d) 47—{general verdict of $11,000 with attempted 


& Lumber Co., 174 Miss. 154, 164 So. 42 (1935) 
($4,000 and $3,500); Meridian City Lines v. Baker, 
39 S. (2d) 541, 8 A.L.R. (2d) (Miss. 1949). 

(10) Missouri—Berryman v. Peoples Motorbus 
Co., 228 Mo. App. 1032, 54 S.W. (2d) 747 (1932), 
cert. quashed, State ex re!. St. Louis Public Service 
Co. v. Becker, 334 Mo. 115, 66 S.W. (2d) 141 
(attempted apportionment of $2,500 against one 





assessment of $2,000 against one of the defendants). 

23. (1) California—Weddle v. Loges, 52 Calif. 
App. (2d) 115, 125 P. (2d) 914 (1942). 

(2) Colerado—Morgan v. Gore, 96 Colo. 508, 
44 P. (2d) 918 (1935). 

(3) District of Columbie—W Market Co. 
v. Clagett, 19 App. D. C. 12 (1901) (verdict attempt- 
ing to apportion damages of $500 for each of the 
defendants. 

(4) Ilinois—Dahigren v. Israel, 204 Ill. App. 340 
(1917); Fitzgerald v. Davis, 237 lil. App. 488 (1925). 

(5) Indiano—Lake Erie & W. RR. v. Halleck, 78 
Ind. App. 495, 136 N.E. 39 (1922) (Attempted ap- 
portionment at $700 and $100). 

(6) Kansas—Hoall v. McClure, 112 Kan. 752, 212 
Pac. 875, 30 A.L.R. 782 (1923) (jury attempting to 
assess $4,500 against one defendant and $500 
against the other). 

(7) Maine—Currier v. Swan, 63 Me. 323 (1874); 
Atherton v. Crandlemire, 140 Me. 28, 33 A. (2d) 
303 (1943) (attempted apportionment of *‘'$400 
each" stricken out). 

(8) Minnesota—Begin v. Liederbach Bus Co., 167 
Minn, 84, 208 N.W. 546 (1926) (attempted appor- 
tionment at $4,250 each); Bakken v. Lewis, 223 
Minn. 329, 26 N.W. (2d) 478 (1947). 

(9) Mississippi—Gillespie v. Olive Branch Bidg. 


hinet, 
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defendant and $1,000 against the other). 

(11) Montanao—Bowman v. Lewis, 110 Mont. 435, 
102 P. (2d) 1 (1940) (where jury attempted to assess 
defendants at $300 each for total sum of $600). 

(12) New York—Klepper v. Seymour House Corp., 
246 N.Y. 85, 153 N.E. 29, 62 A.L.R. 955 (1927), 
reversing judgment 218 App. Div. 686, 218 N.Y. 
Supp. 476 (attempted apportionment at $20,000 
and $17,500); Wands v. Schenectady, 171 App. 
Div. 94, 156 N.Y. Supp. 860 (1916) (jury attempt- 
ing to apportion damag gainst two defendant 
for $700 and $150); Post v. Stockwell, 34 Hun 373, 
(N.Y. 1885); Schoot v. Marriott, 119 Misc. 92, 194 
N.Y. Supp. 849 (1922), Carrig v. Oakes, 178 Misc. 
793, 20 N.Y.S. (2d) 585 (1940), affirmed without 
opinion, 260 App. Div. 989, 24 N.Y.S. (2d) 135, 
sharply criticizing and in effect overruling Mac- 
Donald v. Kusch, 118 App. Div. 491, 176 N.Y. 
Supp. 823 (1919), where a verdict for $9,000 
divided at $4,500 each was allowed to stand at 
$4,500 as a joint verdict. 

(13) Ohio—Cincinnati Traction Co. v. Story, 19 
Ohio App. 370 (1923) words **1,500 divided equally 
between each defendant’ held surplusage); Cin- 
cinnati Traction Co. v. Cochran, 20 Ohio App. 108, 
153 N.E. 116 (1923) (words “‘equally divided" 
stricken from verdict); George B. Scrambling Co. v. 
Tennant Drug Co., 25 Ohio App. 197, 158 N.E. 282 





(1927) (words ‘‘equally divided"’ in verdict against 
three defendants stricken out). 

(14) Oklahoma—Central Petroleum Co. v. Lewis, 
98 Okla. 26 224 Pac. 186 (1924) (attempted equal 
division of damages against defendants). 

(15) Oregon—Leach v. Helm, 114 Ore. 504, 235 
P. 687 (1925); Martin v. Cambas, 134 Ore. 257, 293 
Pac. 601 (1930). 

(16) Pennsylvania—Emblem Oil Co. v. Taylor, 
118 Pa. Super. 259, 179 Atl. 773 (1925) (attempted 
apportionment of $440.04 and $146.98). 

(17) Texas—San Antonio & A.P.R. Co. v. Bowles, 
88 Tex. 634, 32 S.W. 880 (1895), affirmed 168 U. S. 
706, 42 L. ed. 1213, 18 S. Ct. 943 (court pointing 
out that equal apportionment of $10,000 damages 
should have been stricken out); San Marcos Electric 
Light & Power Co. v. Compton, 48 Tex. Civ. App. 
586, 107 S.W.- 1151 (1908) (rejection of words 
apportioning a $5,000 verdict); Ft. Worth Belt RR. 
v. Perryman, 158 S.W. 1181 (Tex. Civ. App. 1913), 
error denied, 161 S.W. xv (jury attempting to ap- 
portion one third of $2,750 to one defendant and 
two thirds of that sum to another). 

(18) Washington—Lindsey v. Elkins, 154 Wash. 
588, 283 Pac. 447 (1929) (attempted division at 
$2,000 and $1,500). See also Pearson v. Arlington 
Dock Co., 111 Wash. 14, 189 Pac. 559 (1920) 
(attempted apportionment of $7,500 in equal 
amounts between tort-feasors). 

24. Tuscaloosa v. Fair, 232 Ala. 129, 167 So. 
276; Ft. Worth v. Williams, 55 Tex. App. 289, 119 
S.W. 137. 

25. Kearney v. Clutton, 101 Mich. 106, 59 N.W. 
419, 45 Am. S. Ref. 394; Austin Electric Ry. v. Faust, 
63 Tex. Civ. App. 91, 133 S.W. 449; see also 
30 A.L.R. 790 and 108 A.L.R. 792. 
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The Administration of the Federal Courts: 


A Review of Ten Years of Progress 


by Leland L. Tolman + Administrative Office of United States Courts 


® The annual report of the Director of the Administrative Office of the United States 


Courts for the fiscal year ended June 30, 1950, recently released by the Judicial Con- 


ference of the United States, takes the form of a review of the progress in federal 


court administration made in the ten years that have elapsed since the Administrative 


Office was first established in 1939, as well as the usual comment on current trends. 
The Director of the Office, Henry P. Chandler, has served in that capacity during the 


entire decennium, and his influence in the organization, development and accomplish- 


ments of the Office is largely responsible for the high esteem with which it is every- 


where regarded. This is a summary of his ten year report. 





®" The most significant trend in the 
business of the courts during the past 
decade has been the rise in the vol- 
ume of civil litigation in the district 
courts. In 1941, 38,477 cases of this 
character were commenced, whereas 
in 1950 the number had increased 
42 percent, to 54,622. In the middle 
years of the decade the maximum 
number of civil cases was reached 
(67,835 in 1946); but a large propor- 
tion of these were brought by the 
Government to enforce war prices 
and rationing regulations, and the 
courts handled them generally in 
little time per case. When the war 
ended and these cases disappeared, 
there began a steady rise in private 
civil litigation. The number of such 
cases grew from 21,931 in 1941 to 
32,193 in 1950. In this category, ac- 
tions based upon the diversity of 
state citizenship of the litigants in- 
creased almost 80 per cent between 
1945, when the number commenced 
was 7,348, and 1950, when the cor- 
responding figure was 13,124. Ac- 


tions founded upon private contracts 
almost doubled and private tort ac- 
tions increased more than 90 per 
cent, while those for personal injuries 
more than doubled. The proportion 
of private tort actions which reach 
the trial stage is half again as large 
as for civil litigation generally, and 
the judicial time required to dispose 
of private civil cases has been found 
to be twice or three times that re- 
quired for government litigation. 
The result has been that the 
work-load of many district judges 
has reached very large proportions. 
Largely on account of this, the num- 
ber of civil actions pending on the 
dockets of the district courts at the 
end of 1950 had increased to 55,603, 
a larger number than at any time 
since 1933. And this condition arose 
in spite of the fact that in 1950 the 
district courts disposed of 53,259 
cases, nearly 5,000 more than in 1949. 
It would take somewhat more than 
a year, at the current rate of dispo- 
sition, to terminate this pending case 





load, irrespective of the filing of new 
cases. So the time required for the 
disposition of the median civil action 
that is terminated by trial in the dis- 
trict court has lengthened to 11.2 
months, the highest since before 
1944. This lengthening of time has 
been the result of a rather precipi- 
tous rise from 9 months in 1945 to 
9.9 months in 1948, and 10.4 months 
in 1949. 

However, Mr. Chandler observes 
that “the increase in the number of 
pending civil cases occurred princi- 
pally in a relatively small number 
of congested districts. It has been 
true throughout the decade and it is 
still true, that except in some dis- 
tricts in metropolitan areas in which 
the delay in the disposition of con- 
tested civil cases is serious and un- 
doubtedly injurious to litigants, the 
dockets of the district courts are rea- 
sonably current. In most districts 
a party to a civil case who wants a 
trial, can obtain it within a moderate 
time.” 


Criminal Docket 
Is Much Better 


The condition of the criminal dock- 
ets in the district courts is consider- 
ably better. The number of criminal 
cases filed in 1950 was 36,383 com- 
pared to 31,823 in 1941, but the in- 
crease is largely centered in the dis- 
tricts on the Mexican border where 
10,482 prosecutions for illegal immi- 


Janvary, 1951 * Vol. 37 31 






gration were commenced in 1950 as 
compared with only about 2,250 such 
cases in 1941. The number of all 
other criminal cases was less by ap- 
proximately 3500 in 1950 than in 
1941, and it is a sounder index of the 
volume of criminal cases for the 
country generally. Priority in trial is 
given by the district courts to crimi- 
nal cases so that ordinarily they are 
tried promptly. In 1950, 36,109: such 
cases were terminated and the num- 
ber pending at the year’s end was 
8,181. This was less by almost 1,500 
than the number pending at the end 
of 1940. Of the pending cases, many 
involve fugitives, or are for other 
reasons unready for trial, and if these 
are deducted, the remainder could be 
terminated at the current rate of 
disposition in about two months, 


Volume of Bankruptcy Cases 

Has Varied Greatly 

The volume of bankruptcy cases has 
shown sharp variations during the 
decade: In 1941, 56,332 cases were 
filed and there was a steady and rapid 
decline in the number of cases com- 
menced annually over the next five 
years. In 1946 the number of new 
cases declined to 10,196, the lowest 
point in any year since the enactment 
of the present bankruptcy law in 
1898. In 1947 it had risen to 13,170 
and the upward trend continued un- 
til in 1950 the number had reached 
33,392. As a result, in the past few 
years the number of cases pending 
at the year’s end has also risen. Over 
38,000 cases were pending at the end 
of 1950 as compared with about 
25,000 at the end of 1948. And more 
cases have been terminated: 25,582 in 
1950 as against only 10,742 in 1948. 
The rate of increase in new cases 
begun in 1946 which had been be- 
tween 30 per cent and 40 per cent a 
year from then until 1949, lessened 
to 28 per cent in 1950, indicating 
that there is beginning a period of 
leveling off. 


Business of Courts of Appeals 

Has Decreased 

The volume of cases brought to the 
United States Courts of Appeals has 
decreased 12 per cent from 3,213 in 
1941 to 2,830 in 1950, largely be- 
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cause appeals from administrative 
agencies, chiefly the Labor Board and 
the Tax Court, have become less 
while the number of appeals from 
the courts has not increased. Appeals 
from the courts now make up about 
four-fifths of the cases coming to the 
courts of appeals. During the war 
period, new cases in the courts of 
appeals declined considerably, and 
only since the war have they begun 
to increase toward the prewar levels. 
Contrary to the general trend, major 
increases in the volume of business 
have occurred in the District of Co- 
lumbia. The number of appeals 
there in 1950 (434) has increased 60 
per cent since 194] and is now the 
largest number in any circuit. The 
decline in the Second Circuit from 
533 cases in 1941 to 318 in 1950 is 
marked, and there is an evident de- 
clining tendency in the Third and 
Eighth Circuits. In 1950 the number 
of cases terminated by the courts of 
appeals (3,064) was 311 more than 
the previous year and greater by 234 
than the number filed so that at the 
year’s close, the number pending was 
only 1,675 cases, about the same as 
in 1941. As Mr. Chandler observes, 
it seems probable from the record of 
disposition of cases and reduction of 
the backlog made by the courts of ap- 
peals in the last year with the en- 
larged force of judges, that these 
courts will be able to keep abreast of 
their dockets without undue strain 
under current conditions. 


Five times as many cases (2,540) 
were begun in the United States 
Court of Claims in 1950 as in 1941 
(474). But the number terminated 
in 1950 (410) is slightly less than in 
1940 (435) so that the pending case 
load of 1940 (1,507) had increased to 
4,666 at the end of 1950. About half 
of the latter figure are class suits 
which will be determined by deci- 
sions in test cases, but the remainder 
are individual cases so that the back- 
log will take a long time for disposi- 
tion and Mr. Chandler indicates that 
“Extended delay in the handling of 
cases in the court would seem to be 
inevitable.” 


In the United States Customs 
Court, classification cases had fallen 


to less than half the number pending 
in 1940, but pending reappraisement 
cases were twice the number pending 
at the beginning of the decade. The 
increase has developed in the last 
three years, and these cases now con- 
stitute a major burden upon the 
court. Only 1,727 of them were ter- 
minated in 1950 as compared with 
16,440 commenced in that year. 


Personnel of Courts 

Has Changed Greatly 

In the past ten years the personnel 
of the courts has changed consider- 
ably. The number of circuit judge- 
ships increased from 57 at the end of 
1940 to 65 at the end of 1950, and the 
number of district judgeships in- 
creased from 197 to 221. The largest 
increase came in 1949 when 6 circuit 
judgeships and 22 district judgeships 
were added. 

Also during the ten years, new 
classes of employees: court reporters, 
and, for the district judges, law 
clerks and criers, the latter with bail- 
iff and messenger functions, have 
been added to the court system. At 
the same time, the number of proba- 
tion officers has been increased from 
234 in 1940 to 303 in 1950, and the 
personnel in the offices of the clerks 
of court from 1,029 to 1,117. On the 
other hand, as a result of recom- 
mendations of the Judicial Confer- 
ence, the number of United States 
Commissioners has decreased from 
about 1,080 in 1943 to 674 in 1950 
and the number of referees in bank- 
ruptcy from about 500 in 1940 to 
164 last year. As a result of these and 
other changes the total personnel of 
the federal courts has decreased from 
about 5,000 in 1940 to 4,345 in 1950, 
notwithstanding the addition of the 
new classes of personnel previously 
mentioned. 

The compensation of court per- 
sonnel has been increased in two 
ways since. 1941. First through salary 
raises to conform with general cost 
of living and salary scale increases 
granted by the Congress to all gov- 
ernment employees; and second, in- 
creases to raise rates of pay for spe- 
cific positions which, even in the 
light of the general salary raises, were 
too low. In 1946 all salaries of fed- 
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eral judges were increased by $5,000 
each. Between 1941 and 1950, aver- 
age salaries in the clerks’ offices went 
up from $2,234.02 per annum to 
$3,929.25, or 75.88 per cent. Increases 
of comparable proportion have been 
made in the salaries of law clerks 
and secretaries for judges, probation 
officers and United States Commis- 
sioners. The daily allowance of jur- 
ors, which was $4.00 at the opening 
of the decade, is now $7.00 plus $5.00 
subsistence if daily travel home is 
impossible and the travel allowance 
for jurors has been increased from 
5 to 7 cents per mile. 


Federal Judiciary's Budget 

Is Small Part of Government's Cost 
Notwithstanding the greater costs 
which the added facilities and per- 
sonnel of ‘he courts and the higher 
rates of compensation have entailed, 
the annual budget for the judiciary 
continues to be only a small fraction 
of the cost of the Federal Govern- 
ment. In fiscal year 1951, the total 
appropriation for the judiciary was 
$25,303,665, less than 1/14 of 1 per 
cent of the entire 1951 appropriation 
for the general Government. But, in 
absolute figures, the appropriation 
for the courts of appeals and district 
courts was 117.5 per cent greater than 
in 1941, when it amounted to $10,- 
525,650. During the decade the ap- 
propriations for salaries of judges 
have gone up about two-thirds and 
for fees of jurors a little over one- 
third; for salaries of the probation 
system and for law clerks and secre- 
taries to judges the amounts are 
nearly trebled. 

Mr. Chandler enumerates a num- 
ber of procedural improvements that 
have developed within the decade 
and which are conducive to expedi- 
tion in the dispatch of cases. Fore- 
most among these are the Federal 
Rules of Civil and Criminal Pro- 
cedure. These have simplified and 
made uniform on a national basis the 
procedure in the federal courts and 
have been used as a model for the 
simplification of practice in the 
courts of a number of states. The 
1948 revisions of Titles 28 and 18 of 
the United States Code, covering the 
judicial and criminal codes, have 


saved the time of both Bench and 
Bar by bringing together and mod- 
ernizing the formerly confused statu- 
tory provisions covering these sub- 
jects. . 

The Judicial Conference and the 
Circuit Conferences have also widely 
promoted the use in the federal 
courts of the pretrial procedure au- 
thorized by Rule 16 of the Federal 
Rules of Civil Procedure, and the 
depositions and discovery provisions 
of Rules 26 through 37 of those 
Rules. “Reasonably applied”, says 
the report, these procedures are “con- 
ducive to getting at the heart of cases 
promptly”. 

When the Administrative Office 
was created, the Director was in- 
structed by the Judicial Conference 
to make quarterly inquiry of the 
district judges concerning motions 
and cases held by them under advise- 
ment more than sixty days, and to 
report the results to the circuit coun- 
cils for any action they deemed neces- 
sary. These reports have stimulated 
judges to decide the cases and mo- 
tions submitted to them as promptly 
as possible, and occasionally when 
delay was exceptionally long, the 
circuit councils have relieved particu- 
lar judges of new case assignments 
until the cases they had under ad- 
visement should be decided. As of 
June 30, 1950, there were 172 mat- 
ters that had been held under sub- 
mission more than 60 days. In 1940, 
when the first report was made, the 
number was 298. 

Also, since the Administrative 
Office was established, the Judicial 
Conference has expanded its use of 
committees authorized by it and ap- 
pointed by the Chief Justice, for the 
improvement of particular features 
of the judicial system. Through this 
device the Conference receives the 
benefit of opinions of district and 
circuit judges throughout the coun- 
try who are appointed to the com- 
mittees, upon the important matters 
of federal judicial administration, 
that are considered by the Confer- 
ence. 

During the past ten years such a 
conference committee on court re- 
porting brought about the passage of 
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Harris & Ewing 
Leland L. Tolman is Chie\ of Business 
Administration of the Administrative Of- 
fice of United States Courts. A member 
of the New York Bar, he has held several 
posts in the Department of Justice and 
other government agencies. A graduate 
of the University of Chicago, he has been 
with the Administrative Office since 1940 
except for three years in the Navy dur- 
ing World War Il. 


the Court Reporting Act which pro- 
vides salaried court stenographers for 
each district court; another commit- 
tee, working with the Department of 
Justice, procured the enactment of 
the law putting referees in bank- 
ruptcy upon a salary rather than a 
fee a committee on United 
States Commissioners secured a re- 
vision of the statutes affecting the 
compensation of those officers; a com- 
mittee on the treatment of insane 
persons charged with crime obtained 
enactment of the recent law (Act of 
September 7, 1949, Public Law 285, 
81st Congress) providing for effective 
and humane procedures for dealing 
with such persons; a committee on 
punishment for crime, considering 
the general problem of sentencing 
offenders in the federal courts, pro- 
cured this year congressional au- 
thority for more individualized treat- 
ment of youthful offenders along the 
lines of the Youth Authority Act 
sponsored by the American Law In- 
stitute (Act of September 30, 1950, 
Public Law 630, 81st Congress); a 
committee on the supporting per- 
sonnel of the courts has conducted 





basis; 
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continuous studies of the compensa- 
tion of secretaries and law clerks of 
judges, the personnel of the offices of 
clerks of court, and the probation 
officers and so helped procure im- 
provement in the compensation of 
these classes of court officials; a com- 
mittee on selection of jurors, report- 
ing extensively on that difficult sub- 
ject, has brought about improve- 
ments of the law and practice relating 
to the qualification and compensa- 
tion of federal jurors; a committee on 
habeas corpus procedure was instru- 
mental in securing the incorpora- 
tion into the new judicial code of 
provisions to increase the efficiency 
of the courts in hearing such cases; 
and a committee on judicial statistics 
appointed to advise the Administra- 
tive Office on that subject has im- 
proved the quality and usefulness of 
the statistical material prepared by 
the office. 


The Judicial Conference and the 
Administrative Office have developed 
other policies and practices in the 
administration of the courts designed 
to promote economy and efficiency: 
in the clerk’s offices, improved fiscal 
practices have been initiated and in- 
stalled. Photocopying has _ been 
largely substituted for typing in the 
copying of records, and now in a 
number of districts, the microfilm 
process for preserving and copying 
records is being developed in an ef- 
fort to conserve both time and stor- 
age space. 

Economies have also been accom- 
plished through continuous efforts 
to promote the savings that are pos- 
sible in the expenditures of money 
for jury fees, by calendar planning 
and the calling at any one time of 
only the number of jurors likely to 
be needed for trials in prospect. 

Similarly, on recommendation of 
a Judicial Conference committee on 
economy, and pursuant to provisions 
of the new judicial code there has 
been an effort to reduce expenses by 
the elimination of terms of court, 
when the volume of cases is insuffi- 
cient to warrant holding them, and 
the abolition of outlying offices of 
clerks of court, if there is not enough 
business in them to justify the ex- 
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pense of their maintenance. Action 
here requires a balancing of the 
public convenience in having a fed- 
eral court nearby, on the one hand, 
and the cost to the entire country on 
the other. During the past year and 
a half, nine branch offices of clerks 
have been closed and one has been 
reduced from a full to a part time 
basis. On the other hand three ad- 
ditional offices have been opened. 
The net result has been a saving on a 
per annum basis in the cost of sal- 
aries alone of about $7,000. 


Two-Thirds of U. $. Commissioners 
Are Members of the Bar 

The United States Commissioners 
are the committing magistrates of the 
federal judicial system. They are ap- 
pointed by the judges of the districts 
they serve in such numbers and with 
such qualifications as the judges 
think best. 

The Judicial Conference Commit- 
tee on United States Commissioners 
recommended and the Conference 
agreed that other things being equal, 
it is desirable that Commissioners 
should be members of the Bar. In 
1950, nearly two-thirds of the com- 
missioners were lawyers, and their 
total number had been greatly re- 
duced. 

The law which made possible the 
appointment in the district courts of 
salaried court reporters to record 
without charge to litigants the pro- 
ceedings in all cases, and to furnish 
parties who requested them, tran- 
scripts of these reports at reasonable 
rates fixed by the court with the ap- 
proval of the Judicial Conference 
has been in operation for five years. 
Mr. Chandler comments that the sys- 
tem has been generally commended 
and that it is a great improvement 
over the former system. A major 
problem in its administration has 
been the difficulty of fixing the com- 
pensation of the reporters, who, un- 
like other court officials, receive not 
only their salaries, but also income 
from litigants for transcripts, and, 
under the law, are permitted in their 
spare time to augment their official 
earnings by private reporting work. 
It is the policy of the Conference on 
the one hand to provide compensa- 





tion that will attract and hold com- 
petent reporters, and, on the other 
hand to hold down for litigants the 
cost of reporting service. 

Since 1947, when the salaried ref- 
eree system was inaugurated the vol- 
ume of bankruptcy cases has more 
than doubled, but the number of 
referees has been increased only one, 
from 163 to 164, and 110 of these 
are part-time officials. The policy 
has been to enable the existing force 
of referees to increase their output 
by adding to their clerical staffs, and 
the number of clerks’ positions has 
thus risen from 215 in 1948 to 277 
in 1950. The salaries and expenses 
of the referees are well within the 
receipts from fees paid by parties, 
which finance the system without cost 
to the general funds of the treasury. 
But if the necessary dispatch of the 
increased load of pending cases is to 
be achieved, necessary appropria- 
tions from the special funds to pro- 
vide the requisite clerical help must 
be sought. As to this, Mr. Chandler 
observes: ‘Justice to the parties in 
bankruptcy proceedings requires that 
the money which they have paid for 
service should be applied to the full 
extent necessary to give it.” 


Administrative Office 
Has Supervision of Probation 
General oversight of the probation 
system was transferred from the De- 
partment of Justice to the Admini- 
strative Office in 1940. The officers 
are solely responsible to the court 
appointing them in their supervision 
of convicted persons put on proba- 
tion, but in the supervision of pa- 
rolees, they observe the directions of 
the Federal Bureau of Prisons, and 
they are responsible to the Army for 
the supervision of military offenders 
paroled to them from the Army. 
Due largely to the decline in crim- 
inal prosecutions, the trend in the 
number of persons under supervi- 
sion by federal probation officers has 
tended downward during the decade. 
In 1941, the total stood at 35,187—the 
highest in the history of the federal 
probation system. In 1950, the total 
dropped to 30,090. About three- 
fourths of these are probationers, and 
(Continued on page 57) 
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The Natural Law: 


Scientific or Supernatural 


by Lawrence S. Apsey * of the Massachusetts Bar (Waltham) 


® This article and its companion, “Natural Law: Sense and Nonsense” by Judge 


Max C. Peterson, on page 38, present two different approaches to the debate about 


the natural law. Mr. Apsey treats the problem from the point of view of the social 


scientist, arguing that the traditional natural law philosophers erred because of lack 


of modern scientific methods. Judge Peterson's is the philosopher's approach; his 


article takes the form of a dialogue that restates the problem that men have argued 


since Socrates—and, like Socrates, he may be suspected of having some fun at the 


expense of his readers. 





"In his article entitled “The 
Founding Fathers And The Natural 
Law’! Clarence Manion notes that 
the most violent opponents of the 
natural law concept entertain a 
healthy respect for the law of grav- 
ity and that no serious controversy 
about natural law arises until dis- 
cussion reaches the point where the 
natural law becomes supernatural, 
—the point at which it is defined 
as the Will of God perceived by His 
rational creatures. Dean Manion 
then examines the natural law con- 
cept as developed by Coke and 
Blackstone and adopted by our 
Founding Fathers in such instru- 
ments as the Declaration of Inde- 
pendence and the Bill of Rights. He 
neglects to point out the important 
fact that although they did rather 
well in their gropings after natur- 
al law, Coke, Blackstone and the 
Founding Fathers did not have the 
benefit of the “scientific method” 
which has since become the accepted 
means for the ascertainment of na- 
tural law in the laboratory. It is 
believed that failure to perceive this 
fact has led to a deep misconception 


of the meaning of the early thinkers in 
enunciating the natural law concept. 

Were they thinking fundamental- 
ly in terms of the supernatural and 
trying to state that human law 
should conform to the will of God 
as interpreted in revealed religion? 
Or were they not advancing the 
thesis that human law should con- 
form to the laws of nature, assum- 
ing, in the absence of a “scientific 
method”, that these laws were cor- 
rectly expressed by the revealed 
religion which they had been taught 
to believe was the most authorita- 
tive source of truth? If they could 
speak to us today, in the light of the 
subsequently developed “scientific 
method” of determining natural 
law, would they not restate their 
natural law concept in terms of the 
laws of nature as ascertained by the 
best scientific minds? 

A careful analysis of the language 
which they used seems to show that 
they were primarily concerned with 
the natural law which governs all 
phenomena, and that their language 
was couched in supernatural terms 
only because they conceived of those 


laws as created and maintained by 
God. When so analyzed, certainly 
the language quoted by Mr. Manion 
from Blackstone seems to partake 
more of modern concepts of natural 
law than of the supernatural:? 

When the Supreme Being formed 
the universe and created matter out 
of nothing, he impressed certain prin- 
ciples upon that matter from which 
it can never depart and without 
which it would cease to be. ... Man 
considered as a creature must neces- 
sarily be subject to the laws of his 
Creator. . . . It is necessary that he 
should in all points conform to his 
Maker’s will. .. . This will of his 
Maker is called the law of Nature. 
. .. This law of Nature being coeval 
with mankind and dictated by God 
Himself, is superior in obligation to 
any other; no human laws are of any 
validity if contrary to this; and such 
of them as are valid derive all their 
force and all of their authority from 
this origin. 

Coke, on the other hand, in his 
report of Calvin’s Case* identifies 
natural law with moral law: 

The Law of nature was before any 
judicial or municipal law [and] is 
immutable. The law of nature is that 
which God at the time of creation of 
the nature of man infused into his 
heart for his preservation and direc- 
tion; and this is the eternal law, the 
moral law, called also the law of na- 
ture. .. . God and nature is one to 
all and therefore the law of God and 
nature is one to all. . . . This law of 
nature which indeed is the eternal 
law of the Creator, infused into the 





1. 35 A.B.AJ. 461. 

2. Bi. Comm. 21, 31, 108 (Lewis’ ed. 1897). 

3. Calvin's Case, 7 Co. 12 (a), 77 Eng. Rep. 392 
(1608). 
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heart of the creature at the time of 
his creation was two thousand years 
before any laws written and before 
any judicial or municipal laws, 
While stating that moral law is 
“called also the law of nature”, this 
case is expressly based on the pre- 
mise that “ the law of God and na- 
ture is one” and that the law of 
nature existed “before any laws 
written and before any judicial or 
municipal laws”. The reasoning 
employed seems to indicate that 
Coke and Blackstone were primarily 
recognizing the fact which is beyond 
controversy today; namely, that the 
laws of nature should be paramount 
over human law. That they identify 
the laws of nature with the “moral 
law” resulted from the absence of 
the modern “scientific method” and 
the theological theories of that day. 
It was only because they assumed 
that the so-called “moral law” re- 
sulting from custom and religion 
was a part of the law of nature that 
they reached the conclusion that 
such “moral law” must govern hu- 
man law. When tested by modern 
methods, this identification of “mor- 
al law” with the laws of nature may 
prove to be night in some areas and 
wrong in others. To the extent that 
“moral law” ultimately proves to 
be an expression of the laws of na- 
ture as scientifically determined, 
few will dispute the natural law doc- 
trine that the laws of nature “in- 
fused” into man at the time of his 
creation are supreme and should 
govern humanly propounded laws. 
The extent to which applicable 
laws of nature can now be ascer- 
tained by the “scientific method” 
and may then support or invalidate 
the so-called moral laws of custom 
and religion seems to constitute the 
most fertile area for present-day dis- 
cussion. The absence of competent 
analysis of natural law behind the 
“moral law” has caused wide-spread 
skepticism as to the validity of the 
natural law thesis and has doubtless 
given rise to the positivist school. 
Since the “moral law” originated 
in custom and religion, its interpre- 
tation by men of different back- 
grounds will differ widely until it 
can be tested against some frame of 
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reference which can be universally 
accepted by civilized men. It is be- 
lieved that such a frame of reference 
exists in the laws of nature as deter- 
mined by modern science. 

This suggests a technique which 
could ultimately unify all human 
law and render it compatible with 
the physical and psychological laws 
which are “infused” into a man at 
the time of his conception and birth 
and thenceforth determine his be- 
havior. It is true that not too much 
is known today about the natural 
laws which determine our behavior 
and that we could not expect fully 
to harmonize human with natural 


‘law for a long time. Nevertheless, it 


is submitted that the progress of 
science is now sufficiently advanced 
and sufficiently rapid amply to justi- 
fy a present application of this tech- 
nique. This could be accomplished 
through a comparison with accepted 
natural law of basic principles of 
human and moral law by a compe- 
tent panel of expert lawyers and 
scientists Operating somewhat along 
the lines of the American Law Insti- 
tute. It should be the task of this 
group to issue reasoned statements 
from time to time dividing the prin- 
ciples of moral and human law into 
three general categories as follows: 


1. A Conforming Category to con- 
sist of those principles which 
can be accepted as expressions 
of scientifically recognized laws 
of nature. 


ho 


. A Nonconforming Category 
consisting of those principles 
which can be accepted as in- 
compatible with such laws of 
nature; and 


8. An Indeterminate Category 
consisting of those principles 
as to which it is impossible, in 
the present state of science, to 
ascertain whether they express 
these laws of nature or are in- 
compatible with them. 


While most of the rules of human 
and moral law would perhaps fall 
in the Indeterminate Category to- 
day, it would be a great advance if 
only a few of the more basic ones, 
such as some of those contained 
in the Universal Declaration of 


Human Rights, for example, were 
recognized by experts as either em- 
bodying the law of nature or being 
incompatible therewith. Such recog- 
nition would immediately give to 
legislatures and courts a basis for 
applying the ancient doctrine of na- 
tural law supremacy in reshaping 
the human law of today. 


Much progress could be made in 
improving the adjective law con- 
tained in the rules of evidence and 
procedure by re-examining the effect 
of scientific discoveries which may 
have rendered obsolete some of the 
traditional methods of proof. The 
effectiveness of modern devices such 
as the lie detector, finger printing, 
the moving picture, television and 
voice recording devices for confirm- 
ing human testimony should be 
studied with a view to determining 
what changes, if any, may be desir- 
able in the time-honored methods of 
examining witnesses and determin- 
ing their credibility. The growing 
use of radar devices to supersede the 
estimates of police officers as to the 
speed of vehicles is an example of 
the type of development which 
should be appraised by such a panel. 


The task is easier in the fields of 
evidence and procedure which in- 
volve more of the objective laws of 
nature as distinguished from the 
subjective laws which govern man’s 
psychological behavior. Hence it 
may be expected that in the vast 
field of the substantive law, contain- 
ing the rules of human conduct, a 
great many principles will remain in 
the Indeterminate Category for some 
time to come. The mere classification 
of principles in this Category, how- 
ever, will have its advantages. It will 
call attention to the fields of human 
behavior in which further research 
is most desperately needed. An ex- 
ample of this is the status of our 
criminal law and penology. Most 
people will agree that in these fields 
the law fails to accomplish its ob- 
jectives (i.e., the prevention of crime 
and reformation of the criminal) 
more notoriously than in any other 
large branch of the law. It may be 
that enough is now known to psy- 
chology and physiology to permit 
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an immediate classification of cer- 
tain human laws and institutions in 
these fields as incompatible with the 
laws of nature. Indiscriminate con- 
finement of hardened criminals with 
first offenders might be an example. 
On the other hand, it is certain that 
basic causes of the incidence and 
recurrence of crime are still in the 
speculative field. Expert classifica- 
tion in the Indeterminate Category 
of specific basic principles of crimi- 
nal law and penology will tend to 
promote support of such research 
projects as that now being carried 
on in this field by Sheldon and Elea- 
nor Glueck at the Harvard Law 
School. In truly scientific manner 
these psychologists are studying the 
case histories of thousands of delin- 
quents before, during and after 
their delinquency and recording the 
results of their efforts in a series of 
epoch-making books. When such 
studies as these have been carried on 
upon a sufficiently comprehensive 
scale to give a fair cross section of 
the behavior of the average individ- 
ual under given conditions of en- 
vironmental and hereditary back- 
ground, scientific men may be able 
to agree upon some of the causes of 
crime and methods for their remov- 
al. They may be able to answer such 
questions as whether the problem 
should be attacked at the education- 
al, economic or psychiatric level and 
to what extent crime results from 
emotional or psychological environ- 
ment or from heredity. 

A further example of this type of 
scientific research is found in the 
studies of Dr. Arnold Gesell and his 
associates in the field of child psy- 
chology. Comprehensive application 
of the scientific method in this field 
has resulted in the discovery of be- 
havior patterns natural to the grow- 
ing child at successive ages and has 
already exploded many previously 
accepted rules for the up-bringing 
of children. The books’ resulting 
from these studies have become the 
handbooks of many parents, teach- 
ers and pediatricians and are revolu- 
tionizing many age-old traditions 
which have inhibited and retarded 
the development of children and in 


some cases actually impaired their 
health. 

When we have similar data con- 
cerning the normal adult, many 
principles of human law affecting 
adult behavior can be shifted from 
the Indeterminate to the Conform- 
ing or Nonconforming Category. In 
this manner, it may be expected that 
there will be a continuous shift of 
principles into the Conforming and 
Nonconforming Categories as the 
field of the unknown in man’s na- 
ture is gradually narrowed through 
the advance of science. This will 
permit courts and legislatures to 
expedite the process of harmonizing 
the rules of human conduct with the 
laws of man’s nature. 

This harmonizing process need 
not be completely delayed, more- 
over, until scientific advances will 
permit transfer of the laws in ques- 
tion into the Conforming or Non- 
conforming Category. While await- 
ing the findings of science in many 
areas, it will still be possible to sub- 
classify principles in the Indeter- 
minate Category upon the empirical 
basis of history and experience. Have 
the legal principles in question op- 
erated over the long term for the 
welfare of society and the individ- 
ual? While it might not be possible 
to point to any accepted law of na- 
ture with with such principles were 
compatible or incompatible, it 
might still be possible to determine 
that experience in their application 
had clearly established their benefi- 
cent effects. Thus our panel might 
be of further assistance by dividing 
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the Indeterminate Category into 


three subclasses: 

(a) Those human laws which 
history and experience have 
clearly shown to operate for 
the well-being of society and 
the individual; 

(b) Those which history and ex- 
perience have clearly shown 
to have worked ill to society 
and the individual; and 

(c) Those as to which the record 
is not clear. 

This empirical subclassification, 
while not determinative of natural 
law, should nevertheless be of great 
assistance to courts and legislatures 
in interpreting or revising the law. 

As an example of the practical 
value of a re-examination of legal 
principles by such a panel of experts, 
we might consider the effect of ap- 
plying this technique to the problem 
of war and peace. Legally speaking, 
the right of nations to make war is 
based on the doctrine of nation- 
al sovereignty. Prominent: scientists 
have already indicated that this doc- 
trine should be revised through the 
transfer of sovereignty in the field of 
war-making to an international au- 
thority. They have claimed that re- 
cent scientific advances have left no 
other possible solution than the con- 
trol of atomic energy and the elimi- 
nation of war. “If war breaks out”, 
they have declared, “atomic bombs 
will be used and they will surely 
destroy our civilization.”* It would 
seem that such a far-reaching demand 
for reform of an important legal 





4. 500 Criminal Careers (1930), One Thousand 
Juvenile Delinquents (1934), Five Hundred De- 
linquent Women (1934), Later Criminal Careers 
(1937), Juvenile Deliaquents Grown Up (1940), 
Criminal Careers in Retrospect (1943), After-Con- 
duct of Discharged Offenders (1945). 

By Sheldon Glueck alone: Mental Disorder and 
the Criminal Law (1925), Crime and Justice (Lowell 
Lectures, (1936), War Criminals—Their Prosecu- 
tion and Punishment (1944). 

5. The Normal Child and Primary Education 
(with B. C. Gesell) 

Exceptional Children and Public School Policy 
Handicapped Children in School and Court 
The Pre-School Child From the Standpoint of 

Public Hygiene and Education 
The Retarded Child—How to Help Him 
The Mental Growth of the Pre-School Child 
Infancy and Human Growth 
Guidance of Mental Growth in Infant and 

Child 


An Atlas of Infant Behavior 
Infant Behavior—its Genesis and Growth 
(with Thompson) 
Biographies of Child Development 
The First Five Years of Life: 
Wolf Child and Human Child 
Twins T and C from Infancy to Adolescence 
(with Thompson) 
Developmental Diagnosis: Clinical Methods 
and Practical Applications (with Amatruda) 
A Guides to the Study of the Yale Films of 
Child Development 
The Embryology of Behavior 
How a Baby Grows 
Feeding Behavior of Infants (with lig) 
Infant and Child in the Culture of Today 
(with Ig) 
The Child from Five to Ten (with lig) 
6. A Policy for Survival, a Statement by The 
Emergency Committee of Atomic Scientists, Albert 
Einstein, Chairman. 
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principle, seriously made by leaders 
‘of another great profession, deserves 
the deepest study by lawyers. The 
convening of a joint panel of the 
best thinkers from both professions 
to study these contentions and re- 
port their views to the public would 
appear to be the most pressing duty 
conironting either profession at the 
present time. Is not the public en- 
titled to know at once whether, in 
the view of experts, the legal right of 
one nation to make war upon an- 
other has become incompatible with 
the supreme natural law by which 
this planet and its inhabitants are 
governed? 

The whole fabric of thinking to- 
day on many fundamental issues is 


Natural Law: 


Sense and Nonsense 


impaired by the prejudices which 
arise from political, religious and 
economic ideologies. These ideolo- 
gies have been adopted by different 
groups as a result of the psychologi- 
cal conditioning of environment and 
propaganda. Subconsciously, we have 
all been indoctrinated with views to 
which we hold tenaciously because 
of our respect for the source from 
which they were derived or because 
we deem them essential to the 
achievement of some social objective. 
These prejudices are little calculated 
to aid us in the search for truth 
which alone can solve our difficulties. 
It is therefore submitted that only a 
substantial shift to objective think- 
ing in the evaluation of the great 


by Max C. Peterson * of the Indiana Bar (Hartford City) 


=" Webster Jones, a middle-aged law- 
yer, has for his week-end guest one of 
his old law school mentors, Professor 
Pundit. It is late evening, and the 
two men sit in the comfortable Jones 
living room with Scotch and sodas, 
Jones puffing his cigar and the Pro- 
fessor filling his huge brier pipe. 

Jones: Professor, I have noticed 
a number of articles about natural 
law in recent law journals. Of 
course, I don’t have time to read 
them. I have some hazy law-school 
recollections of natural law as some- 
thing passé, a discredited and dis- 
carded theory. But here it is pop- 
ping up again. Is it something you 
can explain to me as easily as you 
used to explain contingent remain- 
ders? 

PunpiT: I can explain it to you, 
my boy, but the matter will be as 
Sherlock Holmes used to say, quite 
a three-pipe problem. 

Jones: Well, what better way to 
spend the evening? 

PunpiT: I have heard it said that 
jurisprudence is a word that stinks 
in the nostrils of the practicing 


38 American Bar Association Journal 


lawyer, but if you really want to 
take a little excursion with me into 
that realm, I am ready. Let us start 
with some word-meanings. Mean- 
ings mind you, not definitions. For 
when we start with definitions, we 
often end up there too, without ac- 
complishing anything. Now, as an 
ordinarily prudent man, what does 
the term “natural law” standing by 
itself suggest to you? 

Jones: Why, laws of nature, I 
suppose. 

Punpit: That is, the way matter 
and energy behave as we have been 
able to discover. 

Jones: But that is not what we 
lawyers mean by law. 

Punpir: Of course not. That 
kind of law is descriptive. It is mere- 
ly a statement of the way matter 
acts under given conditions. It rep- 
resents no attempt of man to impose 
his will on matter. You and I as 
lawyers think of law as something 
very different. We think of law as 
rules of the game made and enforced 
by man in the collective for and 
against man in the individual. It has 


legal principles upon which our 
social fabric rests can greatly ad- 
vance us toward a solution. What 
better means of encouraging such a 
shift than by recognizing the princi- 
ple that human law should derive 
its validity from the laws of nature, 
which can be ascertained only by an 
objective scientific approach? It is 
believed that this principle is al- 
ready in the law through the ancient 
natural law doctrine, as correctly in- 
terpreted in the light of the “scien- 
tific method” of today. Can we not 
make use of this principle to enable 
our courts and legislatures to begin 
to offset the effects of ideology and 
propaganda by recourse to the facts 
and laws of nature? 


always the prospective air about it. 
It looks forward to what will happen 
if A does this and B does that. 
Jones: That’s certainly the way J 
look at it when I’m advising a client. 
Punpit: Exactly. Now, let us call 
this kind of law positive law, and the 
merest dunce can see the difference 
between natural law in its primary 
sense and positive law. The one is 
God-made, or perhaps not made at 
all but always existing, in any event 
unchanging. Our knowledge of it is 
a process of discovery. The other is 
man-made and constantly changing 
in some degree. In fact, if primary 
meanings are used, the term “natural 
law” is inconsistent on its face, since 
“natural” is of nature, and “law” in 
its ordinary meaning is artificial, giv- 
ing us diametric opposites. The word 
“law” stems from the word “lay”, and 
means that which is laid down by the 
man in power for all to follow. I am 
no etymologist, but I will wager you 
a box of those fine cigars you are 
smoking that our use of the word as 
lawyers is in its pure and original 
sense, and that science has borrowed 
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it to refer to principles of matter and 
energy. And in this borrowed sense, 
the word law is not inconsistent with 
the word natural. 

Jones: I certainly agree that sci- 
entific law, such as the law of 
thermodynamics for example, has 
little to do with what you are calling 
positive law. But surely this is not 
what the natural law people are 
talking about. 

Punpit: No, they are talking 
about a kind of law different from 
both scientific law and positive law. 
They are talking about standards of 
morals, standards of good and evil. 
Now, you will readily see the differ- 
ence between morals and scientific 
law. If I speak of the law of gravity, 
you will understand what I mean. 
If I speak of moral obligations of 
mankind, you will know that I 
mean something quite different. 
Murder and theft as human acts are 
a matter of indifference to the laws 
of science as we are using that term, 
but murder and theft are abhorred 
by practically any code of morals. 
A strong man kills a weak man and 
takes his property, acting in perfect 
accord with the laws of science, 
which are merely descriptive of the 
reasons his greater strength is able 
to crush the weakling. 

Jones: That distinction is obvi- 
ous. But I cannot so readily distin- 
guish between this moral law and 
our positive law. For, unjust as some 
of its decisions may be, it seems to 
me that positive law has some rela- 
tion to morals and ethics. 

Punpir: You are anticipating 
me. Moral law has a very definite 
relation to positive law, but it is not 
the same thing. In our example of 
murder and theft, our positive law 
would join our morai law in its 
condemnation. But let us take an- 
other example. Most 2iiyvoay’s code 
of ethics will require promises to be 
kept. But positive law concerns it- 
self with a promise only when given 
in exchange for something. Morals 
have inspired much of the law. Mor- 
als are brought into play in develop- 
ing and interpreting and applying 
the law, but morals are not law. The 
connection between the two has 
been well explained by Dean Pound, 


if you would like to go into it fur- 
ther sometime.' Suffice it for our 
purposes to say that the supreme 
purpose of positive law is not to 
enforce morals, but to preserve and 
foster the social order of which it is 
an expression. Thus, when two na- 
tions go to war, the law of both 
sanctions and encourages the slaugh- 
ter, yet one or the other must be 
supposed to be on the wrong side, 
morally, of the issue. As Pound says, 
it matters nothing to our morals 
whether a will be witnessed by two 
people or three, but our positive 
law finds it necessary to prescribe 
the number so that such transactions 
may be standardized and made se- 
cure.” 

Jones: 1 am still with you, Pro- 
fessor, but suppose we pause a mo- 
ment and see what we have estab- 
lished. 

Punpit: Very well. Let us take 
these concepts in reverse order. First, 
we have the moral concept. It has to 
do with good and evil. It is the chief 
concern of religionists and _philos- 
ophers. It is largely emotional and 
instinctive. Next, we have positive 
law, often but not always a formal- 
ized expression of moral law, with 
procedures, penalties and compensa- 
tions. It looks to the acts rather than 
the minds of men and is concerned 
chiefly with the orderly and proper 
functioning of society. Last, we have 
scientific law. It is not concerned 
with good or evil. It does not seek 
to control the acts of men, although 
it may be used to determine meth- 
ods of control. Its function is merely 
to inform us what happens when 
fact A collides with fact B.* 

Jones: All this seems to be eas- 
ily agreed to; but how does it affect 
the doctrine of natural law? 

Punpir: An _ understanding of 
these meanings is necessary to sepa- 
rate the sense from the nonsense of 
that doctrine. For its followers in- 
sist on confusing morals with scien- 
tific law on the one hand and with 
positive law on the other. 

The first confusion arises when 
they consider moral laws to be some- 
thing absolute, fixed and eternal.‘ 
Now, this is a religious view. And 


it is not for me to say that moral 
values are not absolute. But I can 
say with perfect propriety that no 
man has ever been able to set up a 
code of morals covering every possi- 
ble situation with which a dozen 
other men will completely agree. So 
the error that arises from this as- 
sumption is the further assumption 
that such moral standards are as- 
certainable in respect to any given 
situation. For what good to the 
judge on the bench is a system of 
ethics, though perfect and divine 
and immutable, if it exists only in 
a never-never world of metaphysics? 
The natural-law people will say that 
this great truth is written in every 
man’s mind and heart. But the fact 
is that morals, as they affect positive 
law, are subjective, a matter of 
individual conscience and _ belief. 
There are wide areas of agreement 
and wide areas of disagreement. If 
I take a given set of facts and hand 
it to ten different judges, with in- 
structions to decide the issues on the 
eternal principles of right and 
wrong, I may not get ten different 
results, but I will get more than one. 
Who, then, is to say what these eter- 
nal principles are? Whose conscience 
is to be standard?® 

JONEs: 


Well, you are just saying 
with Shakespeare that there is no- 
thing good or bad but thinking 
makes it so. 


Punpit: Not exactly. | am rath- 
er saying that it is nonsense to as- 
sume that the liability of a telegraph 
company for the mental anguish of 
Mrs. Potts resulting from an errone- 
ous death message is to be deter- 
mined as the velocity of a brick 
tossed from the top of the Empire 
State Building would be deter- 
mined. 

Jones: Supposing you are right, 
let us go to the other source of con- 
fusion. 

Punpit: ‘That is the confusion 
of moral law with positive law. It is 

(Continued on page 68) 





1. Pound, Law ond Morals (2d ed. 1926), Chap- 
ter Il. 

2. Pound, op. cit. at 74. 

3. See Philbrick, Language and the Low (Mac- 
millan, 1949) at 47, 48. 

4. Id. 

5. See Pound, op. cit. at 93, 94. 
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a Are We “Too Conservative’’? 


In reply to a recent questionnaire sent out as part of 
the American Bar Association’s Survey of the Legal 
Profession, one sincere respondent wrote: “Resigned 
from Lawyers’ Guild. Too radical in some of its posi- 
tions. Never joiried the American Bar as same is too 
conservative bordering at times on the reactionary.” 
This being the advent of the New Year and tradition- 
ally the time for self-examination if not resolution, we 
can profitably review our alleged past sins for whatever 
merit the accusation of such shortcomings may contain. 

Are we “too conservative”? What does “conservative” 
mean? Webster’s answer is, “Tending or disposed to 
maintain existing institutions or views; opposed to 
change or innovation”; “within safe bounds, moder- 
ate”; “adhering to sound principles; believed to involve 
little risk.” Few will consider it carping criticism to 
describe the Amercan Bar Association or its JOURNAL 
as being disposed to maintain existing principles. Most 
lawyers, we believe, would consider such a characteriza- 
tion a compliment. It is not, however, so easy to feel 
the same way about the implication of being ‘opposed 
to change or innovation”. There is an old quip about a 
conservative being one who worships dead radicals. Any 
organization which is opposed to all change carries in 
it the seeds of its own destruction. Merely to praise the 
exploits of those who have preceded us, if we do not at 
the same time emulate their heroism, reduces us to a 
race of ancestor-worshippers. In so far as the criticism 
from our anonymous brother in the law charges us with 
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being defenders of vested privilege, it deserves our clos. 
est self-scrutiny. The greatest association of American 
lawyers can never retain that position if it merely be- 
comes a social device for perpetuating the status quo. 

The entire training of a lawyer tends to develop con- 
servative attitudes in his thinking. His profession re- 
quires him to delve into the past. Precedents haunt him. 
Customs control his conclusions. Clients of the wealthy 
variety are not likely to be radical in their views or 
actions. Mr. Justice Jackson once epitomized the point 
this way: “No lawyer sufficiently devoted to the law to 
know our existing rules, the history of them, and the 
justification for them, will depart from them lightly. 
The contribution of legal philosophy to the balance 
of social forces will always be on the conservative side.” 
It is not surprising to find the successful lawyer taking 
a position a little to the right of center. 

A far-sighted conservative will not ignore the relent- 
less march of time. Even if his sole goal is to maintain 
his present place in the existing social order, he, too, 
must move forward or the parade of life will pass be- 
yond him—and he will lose his relative position. Never 
can the American Bar Association or its voice, the 
JourNaL, become devil’s advocate for the status quo, 
blindly or stubbornly trying to maintain only prestige 
or privilege. Nor do we believe it ever has! 

We can best serve our clients, our profession and our 
country by striving always to be that kind of statesman 
of the law whom Edmund Burke described in these 
words: “A man full of warm, speculative benevolence 
may wish his society otherwise constituted than he finds 
it; but a good patriot, and a true politician, always 
considers how he shall make the most of the existing 
materials of his country. A disposition to preserve, and 
an ability to improve, taken together, would be my 
standard of a statesman.” 

There is an ideal we will recommend to any Ameri- 
can lawyer! 


u Liberty Is Not “Given” 


In the spring of 1872, before a society of jurists con- 
vened in Vienna, Dr. Rudolph von Ihering of the Uni- 
versity of Géttingen, delivered a lecture under the title, 
“The Struggle for Law”. These were his opening words: 
The end of the law is peace. The means to that end is 
war. So long as the law is compelled to hold itself in readi- 
ness to resist the attacks of wrong—and this it will be com- 
pelled to do until the end of time—it cannot dispense with 
war. The life of the law is a struggle, a struggle of nations, 
of the state power, of classes, of individuals. All the law 
in the world has been obtained by strife. 

Judge Wilkin of our Advisory Board has written two 
articles, the first of which appears in this issue begin- 
ning at page 1, in which he ably demonstrates that 
law is not a static state, but as he says, “A calm analysis 
of present conditions makes it clear that juridical order 
is what we are fighting for today.” It is well for lawyers 
to understand that peace is not some idyllic state which 
comes to men for the asking. Peace, and its concom- 
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itant, juridical order, are only the result of struggle. 
Peace without struggle and work is a utopian dream. 
Juridical order presupposes a constant willingness to 
assert or defend it. If those who desire law and order 
ever give up their willingness to fight for it, they will 
soon lose it. Justice embodies not only the concept of 
scales to weigh the truth, but also a sword to defend 
and enforce the law. 

Judge Wilkin’s timely thinking on this vital topic 
deserves the careful attention of American lawyers. 


= According Liberties and Rights to Our 
Enemies Lest We Lose Our Own 


Elsewhere in this number (page 20) is published in 
its entirety the opinion rendered by Mr. Justice Jackson 
in granting bail to the eleven Communists convicted, 
after trial before Judge Medina in the United States 
District Court for the Southern District of New York, 
of conspiring to advocate and teach the violent over- 
throw of the United States Government and to organize 
the Communist Party for that purpose, 

We have devoted the necessary space in our columns 
to this publication in order to bring to every one of our 
readers what we believe to be a perfect example of the 
attitude that Bench and Bar must maintain if we are 
to avoid the loss of the freedom of the individual through 
domestic tyranny or foreign force. Mr. Justice Jackson 
points out that every argument that we make which is 
based on the expediency of dealing effectively with 
those who differ from us politically could be pressed to 
the extent of its logic and used against the forces of 
light by a government that, from our standpoint, repre- 
sented the powers of darkness. He frankly admits to 
being influenced by the fact that imprisonment of the 
Communists, if followed by a virtual acquittal by the 
Supreme Court, would strengthen the hands of our 
foreign enemies. Our very safety demands that we make 
the effort to judge “fairly and dispassionately” the 
hypocritical plea of Communists “for liberties and 
rights here which they deny to all persons wherever 
they have seized power”. 


a Advance Commitments for Bar 
Participation in Judicial Selection 


There are few states where the state governors and city 
mayors do not have judicial appointments to make. 
Even in states where the old-fashioned elective system 
obtains appointments have to be made to fill vacancies 
and in practice appointees so chosen become in many 
cases the nominees of the predominant political parties 
and thus attain long-term positions on the Bench. 

By alertness to the possibilities of political campaigns 
bar associations of the nation, states and cities can exert 
a powerful influence for good on judicial appointments. 
An example appears in “Bar Activities” on page 83 
of this issue which reports the success of the Brooklyn 
Bar Association in pledging in advance of election the 
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successful candidates for Governor and Mayor to con- 
sult with the bar association before making judicial 
appointments. 

By making the request at a time when candidates 
are seeking votes such a commitment can be obtained 
much more easily than if it is requested at a time when 
the appointing powers are less sensitive to public dis- 
approval. On the national level the political parties 
should be requested to embody such commitments in 
their platforms before presidential elections. 

Perhaps much of the defeatism which gives rise to 
the statement that the Bar is without influence on 
judicial appointments arises from the fact that in many 
cases the great influence that the Bar possesses has not 
been brought to bear with anything like the skill em- 
ployed by those whose interest in the appointments to 
be made is not limited to the qualifications of the candi- 
dates for the positions. 


a The Challenge of Jurisprudence 
How many present day lawyers have had a course in 
jurisprudence or, perhaps a more elementary question, 
how many present day lawyers know what is meant by 
jurisprudence? Whether one is a student of jurispru- 
dence or is entirely unfamiliar with the subject, Profes- 
sor Jerome Hall’s article on the “Challenge of Juris- 
prudence” which appears in this issue of the JOURNAL 
(Page 23) will be good reading. In these days when 
lawyers are commenting all too frequently “I have no 
idea what the law on this point is”, or “Nobody can 
tell what the law is today”, we realize that jurispru- 
dence, as the science or philosophy of the law, is playing 
little part in the development of our legal system. 
Changes in social, economic and political thinking 
have brought changes in the law of this country that 
are based upon expediency rather than upon any science 
or philosophy of the law. With the trend away from the 
doctrine of stare decisis and toward expediency, chaos 
in the development of the law of this country is inevit- 
able unless the trend is reversed. The increase in the 
number of decisions of the administrative boards and 
commissions is accentuating the problem. Professor 
Hall makes this clear in his statement: 
The plain fact is that the Bar has not interested itself in 
the development of a legal system nor has it cultivated the 
aptitudes necessary for the sound organization of the law. 
As the author of the article points out, lawyers have 
discovered better ways of organizing trusts, partnerships, 
co-operatives and setting up the structures of businesses 
for tax purposes but the real work lies ahead when a 
definite program is available that will make possible 
factual legal research for use of the valuable experience 
that is tucked away in the files of hundreds of law offices. 
Our Law Centers are too young to have made any 
substantial contribution to the development of Ameri- 
can jurisprudence, but they offer real possibilities for 
the future, as do the better law schools. 
The real answer, however, lies with the legal profes- 
sion as a whole. Its members must recognize the indirect 
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as well as the direct value of becoming legal scientists 
and legal philosophers if we are to have a sound system 
of law in this country. 





From a Member of Our 
ADVISORY BOARD 


Editorial 











u The Standard of Edmund Burke 

In his address to the electors of Bristol on his election 
to represent that city in Parliament in 1774, Edmund 
Burke stated to his constituents in famous words, his 
standards of the function and duty of an elected repre- 
sentative in the “deliberative” assembly of a repre- 
sentative system of government and his relation to 
his constituents as follows: 

Their wishes ought to have great weight with him; their 
opinion high respect. . . . But his unbiased opinion, his 
mature judgment, his enlightened conscience, he ought not 
to sacrifice to you; to any man or to any set of men living. 
These he does not derive from your pleasure. . . . They 
are a trust from Providence, for the abuse of which he is 
deeply answerable. Your representative owes you not his 
industry only, but his judgment; and he betrays, instead 
of serving you, if he sacrifices it to your opinion. . . 

If government were a matter of will upon any side, 
yours, without question, ought to be superior. But govern- 
ment and legislation are matters of reason and judgment, 
and not of inclination authoritative instructions; 
mandates issued, which the member is bound blindly and 
implicitly to obey, to vote for and argue for, though con- 
trary to the clearest conviction of his judgment and 
conscience, these are things utterly unknown to the laws 
of this land and which arise from a fundamental mistake 
of the whole order of our constitution. 

Parliament is not a Congress of ambassadors from dif- 
ferent and hostile interests—but a deliberative assembly— 
of the whole; where not local purposes, not local prejudices 
ought to guide, but the general good, resulting from the 
general reason of the whole. . . . You choose a member 
indeed; but when you have chosen him, he is not a 
member of Bristol, but he is a member of Parliament. 
It is common today as always, for cynics to sneer or 

smile, at standards of any kind, even if they believe 
in them, but, in crises we are forced to realize that 
our “glorious heritage” of constitutional representative 
government was based, not on cynicism, but on stand- 
ards—high, but not beyond the capacity of public- 
spirited men and women. The men who fought and 
died in the past, and those who are now fighting are 
not fighting for a cynical conception of government. 
That can be left to the leaders of police states. 

A great American, Grover Cleveland, put in a nut- 
shell Edmund Burke’s conception of representative 
government when he said “Public office is a public 
trust”. A great judge once remarked that it was one 
thing to put something in a nutshell, but quite an- 
other to keep it there. However, perhaps, in these crit- 
ical days it is worth reminding ourselves occasionally 
of the representative standard of the friend of America 
in the critical days of the American Revolution, Ed- 
mund Burke. 


Boston, Massachusetts FRANK W. GRINNELL 





Membership—the Answer to the Financial Problem 


# Do you know that only 43,000 out of 165,000 American lawyers are members of the American Bar Association? 
Do you realize that requirements in terms of money and man-hours to carry on the many Association activities 
demanded by the members, exceed the dollars available on the present dues basis and the manpower normally to 
be expected from a voluntary membership of 43,000 lawyers? 

The situation is so critical that your House of Delegates at the Mid-Year Meeting on February 26 and 27 may be 
asked to vote a dues increase to provide badly needed funds. Wr, ON youR MEMBERSHIP COMMITTEE, BELIEVE 
THAT INCREASING MEMBERSHIP WITHOUT INCREASING DUES IS THE ANSWER TO EVERY PROBLEM. Your response to this 
plea will demonstrate whether you think we are correct. 

On page 44 is an application form for you to use in obtaining ONE NEW REGULAR MEMBERSHIP. Below is a 
schedule from which may be determined the correct amount that should accompany it: 





Regular Membership—$12.00 annually, July 1 to June 30 


Applicants * Applicants Applicants 
admitted to admitted to admitted to 
practice more practice 2 practice less 
than 5 years to 5 years than 2 years 

Regular applications 

filed during January, 

February and March $6.00 $3.00 $1.50 


*Applicants who were in the Armed Forces after admission to the Bar, during World War 
II (prior to August 15, 1945), are allowed an additional two years at this rate. 











EvERY MEMBER who receives this copy of the JouRNAL should immediately obtain aT LEAST ONE APPLICATION 
from a brother lawyer, using for that purpose the tear sheet application form on page 44, and should mail the ap- 
plication to MEMBERSHIP CoMMiITTEE, American Bar Association Headquarters, 1140 North Dearborn Street, Chi- 
cago 10, Illinois, BEFORE FEBRUARY 26 so that your Board of Governors and House of Delegates may know whether 
you are interested in solving its problems and whether a substantially increased membership is an objective reason- 
ably to be anticipated—not next year BUT NOW. 

The Association “Red Book” shows over 1200 American lawyers on Committees and Section Councils working 
for you. WON’T YOU GET ON OUR MEMBERSHIP TEAM? 


MEMBERSHIP COMMITTEE 
James R. Morford, Chairman 
212 Delaware Trust Building 

Wilmington, Delaware 


Albert E. Jenner, Jr. Archibald M. Mull, Jr. 
11 South LaSalle Street Capital National Bank Building 
Chicago, Illinois Sacramento, California 
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APPLICATION FOR MEMBERSHIP 


(All questions below must be answered) 
1. (a) 


AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago 10, Ill. 





(b) Office address. 


(Please Print) 
Zone. 





(c) Residence address__._._.— 


__. Zone 


State. 





State 








(@ 344.5 


. Place and date of birth. 


(Indicate by check mark where mail should be sent.) 


tah cscttiins Daielinabitionts (e) Race. 





. Original admission to Bar (State) 


. Pre-legal education (college attended and degrees, if any)—___ 


. Legal education (where, when and degrees, if any)———_ 





. Other states in which admitted (if any) 





. (a) Present law firm membership or firm association (if any)———___ 





(b) Prior law firm memberships 
and firm lations (if any) 





. Bar Associations to which applicant bel 





bh 


of the C 














. Are you now or have you ever been a 


on a separate sheet. 
of Professional Ethics. 


Date. 





(Signature) 


ist Party? 


Have you ever been subjected to discipline by any court 
er bar association for unprofessional conduct?. 


Il. Are any complaints now pending 


gainst you? 





. If your answer to any of the last three questions (9, 10 and I!) is in the affirmative, give complete details and any explanation you desire 


| hereby apply for membership in the American Bar Association and, if elected, agree to abide by its Constitution and By-Laws and its Canons 


(Signature) 





ENDORSEMENT: (By a member of the Association) 
| hereby certify that | know the above applicant and that in my opinion the applicant is qualified for membership in the Association. 


(Address) — 
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The English Bar Student: 
His Problems, Too 


War Has Increased 


® The main difference between Bar 
studies in England and the States 
is that no law degree, as such, is 
needed by a barrister in England. 
Furthermore, no degree per se is 
sufficient to enable a lawyer to prac- 
tice in either branch of the legal 
profession. He is of course required 
to pass examinations of a wide 
range, but these are run by the 
Council of Legal Education, an 
august body with a Lord of Appeal 
as its head. The Council is made 
up of eminent members of the four 
Inns of Court. 


These examinations, as well as 
the qualifying dinners which all stu- 
dents have to eat, are all held in 
London. That means that the Bar 
student has to live in the most ex- 
pensive city in the country. 
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I do not want to leave you with 
the impression that no English bar- 
rister has a degree. Those who can 
afford the luxury go to a university 
first and then read for the Bar, get- 
ting exemptions from certain sec- 
tions in Part I of the Bar Examina- 
tions. What quite a number of stu- 
dents do is to take a London Uni- 
versity LL.B., either internally or 
externally. That enables them to 
study for the Bar and a degree con- 
currently—and in the same city. 
What is more, it means that in three 
years the student can pass two sets 
of tests—one lot essential for the 
profession, the other largely orna- 
mental and designed to impress the 
laity. 

It is unnecessary for me to dwell 
at length on the problem of money, 
but the financial effect of having to 
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live in London is certainly felt by 
the students. Many of them are ex- 
servicemen living on our equivalent 
of the G.I. Bill of Rights, but they 
find it a constant worry trying to 
make £5 a week stretch out, all the 
more so as most of them have their 
homes outside town and _ conse- 
quently have rent to pay. Books of 
courses are a great expense for any 
student, but, as the reader will re- 
member, the latest edition is a neces- 
sity when the legal system is one of 
case law—and the examiners know it! 


The student of the immediate 
present and future is one who de- 
serves special sympathy. Every youth 
at 18 is compelled to go into the 
Army for eighteen months and after- 
wards into the Territorial Army 


(Continued on page 68) 
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PRESIDENT'S 


CODY FOWLER 








# As you will note, this issue of the 
JouRNAL can be called a member- 
ship number. I don’t believe many 
of us realize how important it is to 
our prestige and to the accomplish- 
ment of our objectives that we 
should have a large membership. 
The American Bar Association repre- 
sents 130,000 lawyers through the 
House of Delegates, but that we can 
claim as members of the American 
Bar Association only about 25 per 
cent of the American lawyers seems 
unbelievable to members of other 
professions, for example, to the 
medical profession. 


Lawyers have sought to exert their 
influence as individuals rather than 
as members of a profession. It is 
only in the last few years that we 
have realized that this is a day of 
organization and that it is only 
through our bar associations that 
we can exert our united influence. 


Each member is asked to get one 
new member. In getting a member 
—and we hope it will be more than 
one—it can be pointed out that our 
Association represents the profession 
and its programs on a national scale; 
that at each Annual Meeting we take 
a position for or against approxi- 
mately forty bills introduced or to 
be introduced in Congress; that in 
addition to the work we do of a 
purely professional nature, time and 
time again we work with the govern- 
ment in one way or another. Three 
of our recently created committees 
emphasize this fact: the committee 
appointed at the request of Senator 
Estes Kefauver to study the laws in 
connection with interstate crime and 
to recommend amendments or new 
laws needed; the committee to study 
Communist tactics and objectives, 





mentioned on the President’s Page 
of the November issue (page 927); 
the Committee on Lawyers in the 
Armed Forces, appointed at the re- 
cent meeting of the Board of Gover- 
nors in Des Moines. The latter com- 
mittee met early in December in the 
Pentagon Building, Washington, D. 
C., with officials of the Department 
of Defense in an endeavor to work 
out a method whereby the services 
of lawyers might be utilized for legal 
work in the Armed Forces. Follow- 
ing these conferences, it is our belief 
that a program of this nature will 
be worked out and approved. 

I am sure that our members will 
be interested to know that we have 
arranged with Martindale-Hubbell, 
Inc., to identify our members in 
their new directory, published this 
month. The name of each American 
Bar Association member is preceded 
by a triangle (see page 51). 

The lawyer who doesn’t join the 
American Bar Association is permit- 
ting others to carry forward the work 
in which he is interested and which 
is for his benefit. Incidentally, a re- 
cent report of the Survey of the 
Legal Profession indicates that the 
average income of the members of 
the American Bar Association is 
approximately twice that of the non- 
members. This does not mean that 
you will double your income by 
joining the Association, but it does 
indicate that the members of the 
Association are progressive and keep- 
ing abreast of the times. With the 
increased influence and activities of 
the American Bar Association, I do 
not see how any lawyer can fail to 
desire membership. There are many 
good lawyers who should be invited 
to join the Association. I am sure 


that some of them are your friends. 
The lawyer down the hall or across 
the street is entitled to have you 
ask him to join. Won't you at least 
make this small effort in behalf of 
your Association? 

On November 30 and December 
1, I had the pleasure of visiting the 
annual meeting of the Oklahoma 
Bar Association held at Tulsa. This 
was a particularly enjoyable occasion 
because it was not only a fine meet- 
ing and well attended, but having 
practiced law in Oklahoma for some 
years, I had the pleasure of meeting 
many of my old friends. 

The Dade County (Florida) Bar 
Association, of which I have been 
a member for some twelve years, 
honored me with a testimonial din- 
ner on December 9 at the Riviera 
Country Club, Miami, which was 
attended by over four hundred 
Miami lawyers and their wives. 

The Michigan State Bar and the 
Detroit Bar Association joined in 
impressive ceremonies held Decem- 
ber 11, in the city council chambers 
when the American Bar Association 
Traffic Court Award was presented 
by me to Mayor Cobo of the City 
of Detroit. The local traffic judges, 
George T. Murphy and John D. 
Watts, were further honored by the 
presence of Chief Judge Arthur Led- 
erle of the United States District 
Court. Presiding Judge Joseph A. 
Moynihan of the Circuit Court and 
representatives from all of the other 
courts in Wayne County were pres- 
ent. 

I also had the pleasure of attend- 
ing the meeting of the New York 
County Lawyers Association on De- 
cember 14, and the meeting of the 
Nashville (Tennessee) Bar Associa- 
tion on December 15. 

My itinerary for 1951 is now be- 
ing prepared. It has several open 
dates. If I knew what other bar 
associations would care to have the 
President of the American Bar Asso- 
ciation visit them, it would be of 
great assistance in completing these 
plans. I can’t accept all the kind 
invitations, but advance information 
will make it possible for me to ac- 
cept more of them. 
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Books for Lawyers 
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Joun ADAMS AND THE AMER- 
ICAN REVOLUTION By Cath- 
erine Drinker Bowen. Boston: Little, 
Brown & Company. 1950. $5.00. 
Pages 699 . 

Catherine Drinker Bowen has 
American lawyers in her debt on two 
counts. The first was her Yankee 
from Olympus, the intimate life of 
Mr. Justice Holmes. Her second is 

the recent Book-of-the-Month Club 
' selection, John Adams and the Amer- 
ican Revolution. If lawyers felt that 
Mr. Justice Holmes had been de- 
picted through feminine eyes in 
Yankee from Olympus, the criticism 
of delicacy cannot be made of the 
sturdy Yankee we meet in John 
Adams. 

John Adams grew up proud to be 
an Englishman. The book opens 
in October, 1745, when John is 10 
years old. It closes in July of '76 
when Adams is 40 and in Philadel- 
phia attending the Continental Con- 
gress. The writer has portrayed the 
atmosphere of eighteenth-century 
New England in a way which capti- 
vates the reader. Young John’s 
schooling, his struggles to obtain an 
education, his mental struggle with 
Puritan religious views, his dogmatic 
father, all are pictured in homey 
style. John’s self-distrust at his abil- 
ity to pass the entrance examination 
for Harvard College, and his final 
resolution to do so reveal that 
stubborn determination which is a 
Yankee virtue. John’s mind pros- 
pered under the Harvard influence 
to discover veritas no matter where 
the path to it may lead. As Professor 
Winthrop observed to him one day, 
“What you have discovered today, 
Adams, is your own mind.” The days 
after graduation from Harvard were 
spent in Worcester for a while—in 
affliction—teaching in a country 
school. But Worcester had its values 
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for him. Here he started what was 
to become later his famous diary. 
James Boswell once observed, “And 
as a lady adjusts her dress before a 
mirror, a man adjusts his character 
by looking at his journal.” The read- 
er is treated to many such “adjust- 
ments” by John Adams during the 
course of this biography. Worcester 
also introduced young John to coun- 
try lawyers and young Mr. Putnam. 
Putnam started John on the long 
highway of the law. John’s early 
struggles reveal the author’s excel- 
lent comprehension of problems of 
the law in the eighteenth century. 
Adams, the lawyer, gave us the only 
authentic eye-witness account of 
James Otis’ argument against the 
odious writs of assistance, on that 
day when, as John wrote fifty years 
later, “the child Independence was 
born”. 

The courtship of Abigail Smith 
shows the reader a shy John Adams, 
but an ardent one. She exercised a 
softening influence on his manly 
nature. “You are teaching me kind- 
ness, dear Abby”, he said once. After 
their marriage and the coming of 
their children, John began his long 
political career. We meet a host of 
his political friends and enemies. We 
have an interesting picture of James 
Otis. But the rest of the story is 
dominated by the efforts of John and 
the propaganda of scheming Sam 
Adams—this brace of Adamses—par 
nobile fratrum working for inde- 
pendence! 

The Boston Massacre is depicted 
in detail. But for the lawyer the 
great scene is the interview between 
Forester and John, whom Forester 
has asked to take up the defense of 
Captain Preston, the British army 
officer charged with the killing of 
the Americans. “He has no one to 
defend him. Mr. Adams, would you 


consider—will you take his case?” 
John Adams was tortured by the 
problem. He decided suddenly—“If 
Captain Preston thinks he cannot 
have a fair trial without my help, 
then he shall have it. Here is my 
hand.” John Adams would prove to 
England that Americans could—and 
would—give a fair trial to an Eng- 
lishman—no matter what a Boston 
mob demanded. Preston was acquit- 
ted—and, thanks to Adams, America 
proved her maturity. The greater 
public show was the trial of the 
British soldiers who fired the fatal 
volley—but let the reader enjoy it 
himself! As for Adams, “If I can be 
but the instrument of preserving one 
life, his blessing and tears of trans- 
port shall be sufficient consolation 
to me, for the contempt of all man- 
kind.” To those who worried about 
his personal safety he said wearily, 
“You forget, gentlemen, that you 
have been acquitted by a jury of my 
countrymen. Boston is my home.” 


Part IV of the book deals with the 
Continental Congress and much of 
the action takes place in Philadel- 
phia, thirteen days’ journey from 
Boston. We have an intimate view 
here of John’s problems and _ his 
struggle within himself—and his final 
conviction to fight for an American 
constitution and complete American 
independence. His conviction cost 
him the friendship of his lifelong 
friend, Sewall, but it earned him his 
nickname, old “Sink or Swim”. He 
told Sewall, “Sink or swim, live or 
die, survive or perish, I am with my 
country from this day on.” The story 
of the Declaration of Independence 
is familiar to lawyers—but it is fas- 
cinating reading here. As John wrote, 
“You can’t make thirteen Clocks 
strike precisely alike, at the same 
Second.” But when it is all over and 
Sam Adams asks, “Cousin John, Is 
it well with you tonight?” John could 
answer, “It is very well with me to- 
night, Cousin.” 

One lays the book down in the 
hope that the author will complete 
the story of the other fifty years of 
life left to John Adams. Mrs. Bowen 
has done a superlative work in re- 
constructing eighteenth century co- 
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lonial America for us. She tells us 
(at pages 642ff.) about her methods 
employed in achieving this result. 
She chose the narrative form for this 
biography, and not the easier, less 
accurate critical style. She denies 
that this is “fictionalized biography” 

-and states that the phrase “does 
not express what I have tried to do”. 
For the careful reader she.has added 
another bit of writing which should 
be read in connection with her John 
Adams. By an interesting coinci- 
dence the author of Yankee from 
Olympus delivered on March 8, 
1950, Mr. Justice Holmes’ birthday, 
a lecture at Scripps College in Cali- 
fornia entitled “On Being a Biogra- 
pher”. It is a delightful trip over the 
ground which Mrs. Bowen covered 
in writing John Adams—a task which 
she accurately describes as ‘‘five years 
of hard work”. 

Traced on yellow cardboard and 
hanging over her desk, the author 
confesses, is her private motto, which 
embodies a terrible warning to biog- 
raphers—“Will the reader turn the 
page?” This reader did—with keen 
pleasure! 

EuGeNne C. GERHART 


Binghamton, New York 


Survey OF METROPOLITAN 
COURTS: DETROIT AREA. By 
Maxine Boord Virtue. Ann Arbor: 
University of Michigan Press. 1950. 
$5.00. Pages 315. 

This volume is the culmination of 
a project of the Section of Judicial 
Administration of the American Bar 
Association for the study of the pe- 
culiar problems in the operation of 
the courts in a metropolitan area as 
distinguished from communities with 
a single judge. Detroit was selected 
for the first study because more 
progress has been made there than 
in most places in adapting the work 
of the courts to the diverse needs of 
a cosmopolitan community. It is 
appropriate that the foreword to the 
volume should be written by Ira W. 
Jayne, the Presiding Judge of the 
Wayne County Circuit Court, whose 
ingenuity, common sense and drive 
are responsible for so much that has 





been accomplished there. The study 
demonstrates what can be done in 
the face of cumbersome and hap- 
hazard constitutional and legislative 
restrictions, when there is a will to 
move forward. 


The _ book, factual, is 
based not only on official materials, 
but on detailed field work. The first 
chapter reveals the complexity of the 
government of the 140 metropolitan 
areas in the United States and their 
15,827 governmental units. Detroit 
alone has 458 such units which in- 
clude one county and parts of two 
others, 27 townships, 45 municipali- 
ties, 380 school districts and three 
special districts. Many of these dis- 
tricts have authority to create their 
own courts, frequently with over- 
lapping and competing jurisdiction 
and diverse procedures. The juris- 
diction of the courts in the various 
governmental units has necessarily 
shifted from time to time with 
changes in population. Density of 
population has inevitably led to 
heavy case loads and to comparative- 
ly large court staffs. These conditions 
encourage judicial specialization and 
the use of supplementary adminis- 
trative agencies for investigation and 
supervision, such as_ psychiatrists, 
psychologists, case workers, proba- 
tion officers, and other skilled inves- 
tigators and supervisors. The con- 
gestion of population also brings to 
the fore special types of cases, such 
as mental, traffic and criminal cases, 
especially habitual drunkenness and 
domestic relations litigation of all 
sorts. 


which i. 


Chapter II treats in detail the 
complicated jurisdiction of the var- 
ious civil, criminai, probate, juvenile 
and appellate courts of the Detroit 
area. Any narration of the jurisdic- 
tion of these courts causes one to 
long for the single court with spe- 
cialized judges recommended by 
Judge Jayne in his foreword. 


Chapter III deals with judicial 
personnel in the Detroit area. There 
are no statutory qualifications for 
judicial office in the courts until one 
comes to the Common Pleas Court 
of Detroit, where five years of legal 
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practice are a prerequisite to ap- 
pointment to the Bench. The judges 
of all the courts except the justices’ 
courts, however, are members of the 
Bar. The median age is between 50 
and 60. They are all elected on a 
nonpartisan ticket. The circuit judges 
are elected for a six-year term, all in 
the same year. The state pays them 
a salary of $9000, which is supple- 
mented by an additional allowance 
of $9500 from the county. 


By statute the judges of .the Cir- 
cuit Court elect one of their number 
to act as a presiding judge with 
authority to assign and apportion 
the business of the court. By court 
rule the presiding judge serves until 
his successor shall have been elected. 
The present presiding judge of the 
Circuit Court of Wayne County has 
held that position for eighteen years, 
a record which speaks for itself. By 
a court rule he is given administra- 
tive responsibility for the work of 
the court and supervision of the 
calendar, with power to classify cases 
and to make regulations setting them 
down for trial and to dismiss cases 
where no progress has been made 
for more than a year. He has the 
immediate control of the assignment 
clerk and his staff. He superintends 
the selection of jurors and has cus- 
tody of the jury box. He presides at 
the regular n_nthly meeting of the 
judges and there distributes month- 
ly summaries of the attendance and 
performance record of the individu- 
al judges. In these provisions we 
have the secret of the success of the 
Circuit Court of Wayne County. A 
court, like any other establishment, 
must have organization and super- 
vision. The powers of the presiding 
judge of the Circuit Court stand in 
marked contrast to the powers of the 
chief justice of the supreme court of 
the state, an office which rotates an- 
nually as in several other states. The 
second outstanding characteristic of 
the Wayne County Circuit Court is 
the use of the pretrial conference as 
a procedural device. The plan orig- 
inated there and has been carried 
to a high degree of utility in both 
law and equity cases. 
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On the criminal side an outstand- 
ing factor of the court has been the 
use of a judge as a “one-man grand 
jury”. Recently by statute three 
judges are required to act instead of 
one and they are disqualified from 
other judicial work while serving in 
this capacity. Limitations of space 
preclude a detailed consideration of 
the various devices used to produce 
a high degree of specialization in the 
work of the judges, a trend which 
might well be copied in other cos- 
mopolitan communities. Among the 
quasi-judicial personnel are the cir- 
cuit court commissioners, referees, 
the probation officers used as referees 
in the Juvenile Court, the official 
boys’ referee, the director of the 
Boys’ Department, the director of 
the Girls’ Department, and_ the 
friend of the court. 

Chapter IV has to do with various 
types of attorneys, such as prosecu- 
tors and defense counsel in different 
types of cases (there are inevitably 
a considerable number of them) and 
with the work of the trial juries and 
the methods of their selection in the 
several courts. 

Chapter V discusses the adminis- 
trative and clerical personnel. Any- 
one not familiar with the complexity 
of the problems handled by metro- 
politan courts will be amazed at the 
activities of the public administra- 
tors, the bailiffs, the court reporters, 
the clerks of many kinds with their 
periodical reports and judicial sta- 
tistics of many kinds to prepare, the 
probation officers, the friend of the 
court, and the various agencies deal- 
ing with mental problems, Under 
almost every heading are recounted 
the new functions assigned to these 
officials and new devices for making 
their work effective. The account of 
the development of the probation 
agencies is most rewarding to anyone 
interested in the rational develop- 
ment of criminal law, but it is the 
institution known as the friend of 
the court that especially intrigued 
me as the best method thus far de- 
vised of dealing with the baffling 
problems of divorce and the custody 
of children; it deserves general ac- 


ceptance, 
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Chapter VI is concerned with the 
machinery for handling dockets and 
disposing of case loads. That the 
treatment of the subject matter is 
realistic may be demonstrated by 
quoting a few section headings: 
“Maneuvering For or Away From a 
Particular Judge”; “Machinery For 
Supervising Timely Disposition of 
Cases”; “Cases Reported as Tried in 
Which Legal Safeguards Are Not 
Fully Used”. Chapter VII deals with 
the operative relationships between 
various courts and law enforcement 
and welfare agencies in the City of 
Detroit. Again section headings in- 
dicate the objective approach to the 
problems: “Areas of Inadequate Co- 
operation Between the Courts”; 
“Factors Restricting Cooperation”; 
“Areas and Extent of Overlapping 
Between Courts and Welfare Agen- 
cies”. 

This restricted review has neces- 
sarily amounted to little more than 
a catalogue of the contents of the 
several chapters of the book. It has 
failed, I fear, to convey a sense of the 
wealth of experience revealed in its 
pages concerning a most important 
field of judicial administration to 
which all too little attention has been 
paid heretofore, and to reveal the 
great lesson of the volume as to what 
can be done in this difficult field by 
competent leadership and co-opera- 
tion. The book furnishes a yardstick 
by which to measure metropolitan 
courts throughout the country and 
deserves reading by every judge, law- 
yer and citizen concerned with the 
process. 

ARTHUR T. VANDERBILT 
Supreme Court of New Jersey 


Musr WE HIDE? By R. E. 
Lapp. Cambridge, Massachusetts: 
Addison-Wesley Press, Inc. 1949. 
$3.00. Pages x, 182. 

Although Dr. Lapp, the highly 
qualified atomic scientist who wrote 
this study, completed it before the 
U.S.S.R. managed its first atomic 
explosion and before the hydrogen 
bomb had passed from the proposal 
to the project stage, it is by no means 
outdated. In fact, as Dr. Lapp points 








out (page 10): “. . . the question as 
to when an enemy will have the 
bomb is irrelevant. More important 
than to know when an enemy has 
produced its first atomic bomb is to 
know how many bombs per year 
will be produced.” Perhaps the only 
comfort in the whole atomic weapon 
picture is the uncertainty as to 
whether a, hydrogen bomb can be 
detonated; no one, at least no one 
in the United States, knows as yet. 


If you have been terrified by “‘cor- 
respondents, armed with a few facts 
about the subject” (page ix) and 
hope to find a formula for survival 
in Dr. Lapp’s book, you will taste 
bitter medicine. Shelters will help, 
if a warning is given; there are 
limited radii of total destruction, 
serious damage and light damage; 
and Dr. Lapp concludes from an 
examination of the bombing of Ger- 
many by preatomic weapons that “a 
properly prepared and alerted coun- 
try can absorb not a huge but a fair, 
number of A-bombs” (page 62) . Se- 
lecting, however, after careful anal- 
ysis, cities of 100,000 or over in 
which the population is not widely 
dispersed, as the likely targets, Dr. 
Lapp notes that there are almost 100 
American cities in that category and 
about half them are in the vulner- 
able industrial heart of the country 
between Chicago, New York and 
Oak Ridge, Tennessee. As for Man- 
hattan, “such cities are cities of the 
past. In an Atomic Age no nation 
can afford to present such a perfect 
target to an enemy” (page 85). 


After considering the possibilities 
of disaster planning, a program the 
Korean crisis has quickened from a 
snail’s pace to a walk, Dr. Lapp con- 
cludes that a long range dispersion 
of our cities is the only solution. Its 
expense, alone perhaps among de- 
fense expeditures, will bring a gen- 
uine return in the elimination of the 
urban abscesses and a return to a 
traditional American balance _be- 
tween town and farm. 


Dr. Lapp is no alarmist—his book 
is professedly designed to calm and 
not to congeal—so it may be taken 
to be a minimum statement of the 
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atomic peril. So far, however, are 
Dr. Lapp’s recommendations from 
the day-to-day decisions of American 
leaders that one must ask whether 
Dr. Lapp or our leaders are crazy. 
Millions of dollars are being spent 
in Manhattan alone, for example, 
to erect new buildings, lofty, many- 
windowed: “. . . these very windows 
that admit light also offer no barrier 
to the primary radiation from the 
bomb. They make skyscrapers into 
virtual ‘radiation cells’ in which 
people will be irradiated like bees 
in a hive. By their very height and 
limited egress skyscrapers prevent 
people from fleeing in time of peril 

" (pages 84-85). More millions 
are going into huge housing develop- 
ments to concentrate more and more 
people on an island from which 
escape even in a normal rush hour is 
no slight problem. Industrial expan- 
sion is being undertaken through- 
out the nation with primary atten- 
tion to purely economic factors and 
not to the factor of the existence of 
the factories in the near future. 
Washington itself, as Dr. Lapp af- 
firms with an eloquent illustration 
entitled “A bombardier’s view of 
the Pentagon”, is near the lead in 
the ostrich race. 

When slit trenches were being dug 
in London parks during the Munich 
crisis no one knew whether war 
would come; fortunately for London 
it was at least delayed until such 
feeble precautions could be strength- 
ened. Everyone hopes that a Last 
World War will be averted. Yet Dr. 
Lapp’s little book raises the fearful 
question: while intercontinental war 
remains a possibility are we facing 
its necessary implications with any- 
thing more than a slit trench mental- 
ity? 

WILLIAM TUCKER DEAN, JR. 


New York University 


Cuurcu AND STATE IN THE 


UNITED STATES. By Anson 
Phelps Stokes. New York: Harper & 
Brothers. 1950. $25.00. Pages Ixix, 
2,777. 

Dr. Anson Phelps Stokes, former 
Secretary of Yale University and for- 


mer Canon of Washington Cathe- 
dral, has gathered together in a three- 
volume work an account of the doc- 
uments and events that have had or 
have a bearing on the relation of 
Church and State in this country. The 
undertaking was an enormous one 
and it is not difficuit to believe that 
it has claimed the greater part of his 
life. The result, however, is a signifi- 
cant contribution in the field. For a 
great many years to come research 
and scholarship in the field of 
Church-State relations in this country 
must be judged by reference to this 
outstanding work. 


For convenience the review is in 
three parts: first, a summary of the 
content and scope of the work; sec- 
ond, a summary of the Canon’s con- 
clusions; and, third, the significance 
of the work for the legal profession. 
The work, of course, has great sig- 
nificance for others but attention 
will be specifically directed to its 
legal implications. 


1. Scope and Content— 

Scope: The work is divided into 
two principal parts with the Civil 
War as the dividing line. The. first 
part treats of the period through the 
Civil War and examines Church- 
State relations in the light of the 
varying inheritances from Europe, 
the early adjustments in colonial 
times with particular attention to the 
utterances of prominent individuals 
and the wording of public docu- 
ments, the introduction and growth 
of the concept of separation of 
Church and State, the adjustments 
worked out by Protestants, Roman 
Catholics, and Jews, and the Church- 
State problems involved ia the Civil 
War and slavery. The second part 
continues from the post-Civil War 
period to the present and treats the 
Church-State relation in seven prin- 
cipal areas: racial and religious re- 
strictions, public education, church 
education, social legislation, war and 
peace movements, church property, 
and clergy rights. Following an ex- 
haustive treatment of each of these 
areas there is a summary of the en- 
tire picture, an interpretation, and 
final conclusions. 
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Content: The Canon has spared 
neither himself nor the reader in 
attempting the fullest possible cover- 
age. The text covers 2,368 pages, the 
documentation 133 pages, and bibli- 
ography and appendices an addition- 
al 276 for a total of 2,777 pages ex- 
clusive of preface and introduction 
(69 pages). 

Documentation is thorough and, in 
quoting from others, there has been 
perhaps a little too much care to 
avoid the criticism of quoting out of 
context. As a consequence some of 
the quotations seem overly long but 
it is a failing that, in view of its pur- 
pose, can be overlooked. 

The work is in great part a source 
book and an examination of the 
documentation by anyone familiar 
with the field indicates at once that 
Canon Stokes has looked into the 
obvious, the not so obvious and the 
obscure. His presentation of the evi- 
dence is orderly and clear and it 
does not seem likely that any criti- 
cism can be based on his- evidence. 
He has been careful throughout to 
indicate where he has presented evi- 
dence and where he has interpreted 
that evidence. 


2. His Interpretations and Con- 
clusions: Throughout the work the 
Canon stresses his principle theme: 
The United States has separated 
Church and State thus securing reli- 
gious freedom, but at the same time 
combining a sympathetic and protec- 
tive attitude toward religion. Thus, 
although we have separation of 
Church and State considered with 
respect to any religious establishment 
or any particular sect or denomina- 
tion, we have a relation between 
Church and State considered with 
respect to religion generally (and 
throughout his work the Canon has 
emphasized the Judaeo-Christian 
nature of our religious heritage) . 

. . . but it may be fairly said that a 

fundamental basis of the American 

creed is that our nation was founded 
and developed by the fathers on faith 
in God the Creator of all men, and on 
the Christian ethic. Furthermore, this 
belief continues essential to the effec- 
tive working of democracy. That is 
why the Churches—using the term in 
its broad sense, as including Protes- 
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tant, Catholic, and Jewish—because 
they all proclaim the message of love 
of God and man, are essential to 
national welfare and probably to the 
very preservation of democracy itself. 

(Volume III, 714) 


Few things have more impressed the 
author of these volumes in his studies 
of American history than the fact that 
the framers of the American creed 
from Revolutionary times to the pres- 
ent have been believers both in reli- 
gion and in religious freedom. . . Reli- 
gious freedom, which in this country 
involves the continued separation of 
Church and State, with all religious 
bodies treated equally and alike by the 
law, while fully recognizing our his- 
toric Christian rights and heritage, 
seems an absolutely necessary element 
in the progress of democracy and the 
solution of its problems. 

(Volume III, 657) 


This emphasis on the twofold as- 
pect of religious freedom and sym- 
pathy for religion forms the domi- 
nant and continuing theme of the 
work as well as the ultimate conclu- 
sions. With respect to the Canon's 
general conclusions it would appear 
difficult to take issue particularly if 
the examination proceeds with an 
absence of theological bias. The evi- 
dence and the arguments based on 
the evidence seem to lead reasonably 
to the conclusions. 

With reference to particular con- 
clusions, however, there may well be 
some disagreement. For example, the 
extent to which our historic Chris- 
tian rights and heritage are to be used 
for the progress of democracy and the 
solution of its problems is not a 
matter upon which all Protestant 
bodies would agree. Particularly is 
this true with respect to the Canon’s 
approach to the role of the Church 
in social legislation and in war and 
peace movements. Again, Roman 
Catholics, thinking in terms of Chris- 
tian rights, may wish to dispute some 
of the Canon’s conclusions with re- 
spect to church education. 

If the Canon's general conclusion 
—religious freedom and sympathy for 
religion are indispensable parts of 
our American heritage and culture— 
can not be successfully refuted it 
still does not indicate that it can not 
be ignored or that it is not being ig- 
nored. It is in this direction that his 
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conclusion is being challenged and 
he has little to say on the matter. 
There has been a growth of secular- 
ism in this country in the last half- 
century. There are persons who 
would limit the American creed to 
a belief in religious (or irreligious) 
freedom only, and eliminate the 
sympathy for religion. This growth 
has not been so much marked by 
what has been said as by what has 
been done. The continued and con- 
stant State encroachment on the field 
of activities once thought to belong 
to the Church combined with a grow- 
ing acceptance of the idea that a 
secular State can do it better are 
doing much to sever the relation 
that the Canon finds existing. 
He says: 

That the State, as such, should con- 
tinue to be “secular” in its activities 
we grant, but it must never under any 
circumstances become antireligious, 
and must do everything in its power, 
consistent with absolute ecclesiastical 
and theological neutrality, to foster the 


moral and spiritual life of our people. 
(Volume III, 668) 


While thus expressing this con- 
cern over an antireligious develop- 
ment he does not, on the evidence, 
appear to be overly concerned over 
the possibility that is becoming prob- 
ability: the development of a nation- 
al indifference to religion. 

Particular mention should be made 
of the Canon’s treatment of a tradi- 
tionally difficult matter: the relation 
between the State and the Roman 
Catholic Church in this country. He 
realizes the difficulty inherent in the 
relationship. It seems evident, also, 
that he has rejected the fundamental 
premise in that church which gives 
rise to a possible basis of Church- 
State conflict in this country. Not- 
withstanding this, however, he has 
been fair, objective and sympathetic 
to the position of that church. 

3. Significance for the Legal Pro- 
fession: Canon Stokes is wel! aware 
that very often the critical arena 
for the problems of Church and State 
is either the courts or the legislatures. 
The fields of public and church ed- 
ucation, for example, have presented 
many difficult problems. Within the 
last few years the United States 


Supreme Court has spoken twice— 
once with reference to public educa- 
tion (McCollum v. Board of Educa- 
tion, 333 U. S. 203 (1948)) and once 
with reference to church education 
(Everson v. Board of Education, 333 
U. S. 1 (1947)). Both decisions have 
been carefully and thoroughly treated 
with particular emphasis on the 
historical developments leading up 
to the decisions as well as the present 
and future implications of the deci- 
sions. 

In a like manner the other prin- 
cipal areas as outlined by Stokes 
have involved both the courts and 
the legislatures. In the field of reli- 
gious restrictions, the United States 
Supreme Court has been particularly 
active (Minersville School District 
v. Gobitis, 310 U. S. 586 (1941) and 
West Virginia State Board of Educa- 
tion v. Barnette, 319 U. S. 624 (1943)). 
on the “flag salute” problem. In 
the field of municipal regulations 
designed to curb activities of mem- 
bers of Jehovah’s Witnesses some of 
the following decisions are signif- 
icant: Jamison v. Texas, 318 U. S. 
413 (1943); Martin v. Struthers, 319 
U. S. 141 (1943) ; Marsh v. Alabama, 
326 U. S. 501 (1946); and Tucker v. 
Texas, 326 U. S. 517 (1946), and 
Stokes has carefully considered the 
implications of decisions of this 
nature. 

In two areas—church property and 
clergy rights—the work of the courts 
has been of great importance and 
Stokes has recognized that fact. An 
examination of the documentation 
to the chapter on the legal basis of 
church rights indicates the great vol- 
ume of litigation in this field. The 
solutions to the problems in these 
two areas have almost entirely been 
worked out by the secular and State- 
established courts with the aid of 
the legislatively created device of the 
corporation. It is in these areas that 
secularism can be effective in decreas- 
ing the sympathy for religion that 
Canon Stokes finds so important. 
That the Canon did not put greater 
stress on this is due, in part, to a felt 
necessity on his part to rely on Pro- 
fessor Zollmann’s work (American 
Church Law, West Publishing Co. 
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(1933)) with respect to these two areas, 
and that work—however commend- 
able otherwise—failed also to appre- 
ciate this. Stokes has acknowledged 
his use of Zollmann both in the Pref- 
ace and in the text and the many 
references to Zollmann’s work in the 
text and in the notes in the chapter 
on the legal basis of church rights 
bears this out. The Canon commends 
Professor Zollmann for his work, but 
notwithstanding this he notes that 
in one very significant area (recogni- 
tion by the courts of church decisions) 
there is disagreement with Zollmann 
on his refusal to accept Watson v. 
Jones (13 Wall. 679 (U.S. 1871)), and 
refuses himself to accept Zollmann’s 
interpretation (Volume III, 683). A 
more critical attitude with respect to 
Zollmann’s text might well have 
resulted in more stress being placed 
on the dangers of secularism in this 
field. There has been considerable 
activity in the field of Church-State 
relations since Zollmann’s work ap- 
peared (1933) and, if nothing else, 
this present work by Canon Stokes 
throws a new light on Church-State 
relations by exploring the total im- 
pact of religion on the State and the 
State on religion—something hereto- 
fore not done on such a comprehen- 
sive or thorough scale. 

A new and revised Zollmann might 
have thrown a different light on some 
of the sections in the present work 
with respect to the role of the courts, 
but since that was not to be it is 
hoped that this work may throw 
some new light on a new edition of 
Zollmann. 

This work then will serve as an 
invaluable source book for lawyers 
who, either in the legislative or judi- 
cial arena, are called upon to partic- 
ipate in the working out of solutions 
to Church-State problems. But it will 
be a source book of a different nature 
from that to which lawyers have been 
accustomed. For this work is a source 
book for lawyers interested in deter- 
mining all of the relevant and sig- 
nificant material with respect to the 
problem as distinguished from law- 
yers interested only in the traditional 
and so-called “legal” approach. For 


this latter group Zollmann will still 
remain the standard work. 

This tremendous work by Canon 
Stokes will not free any lawyer called 
upon to help solve any problem from 
the basic research, but it goes a long 
way toward concentrating the re- 
search into a three-volume set of 
books thoroughly documented not 
only to traditional legal materials but 
also to nonlegal materials. The use 
of such nonlegal materials as indi- 
cated in this work will go a long way 
toward insuring that the solutions 
arrived at, judicially or legislatively, 
bear some relevancy for the present. 


James S. SAVAGE 
Valparaiso University 
Valparaiso, Indiana 


Maarin DALE- HUBBELL 
LAW DIRECTORY-—Eighty-third 
Annual Edition. Summit, New Jer- 
sey—Martindale-Hubbell, Inc. 1951. 
$39.00. Three volumes. 

The familiar “Martindale” has 
this year two new features of great 
interest to the American Bar Asso- 
ciation: first, a triangle precedes the 
name of every American Bar Asso- 
ciation member listed; second, the 
prefatory section in Volume II, in 
addition to the Legal Aid Commit- 
tees and agencies which have been 
listed since 1940, includes (a) a Di- 
rectory of American Bar Association 
Officers, (b) the Canons of Profes- 
sional Ethics, (c) the Canons of 
Judicial Ethics, (d) the Statements 
of Principles agreed upon by the 
American Bar Association and vari- 
ous lay groups. 

These new features are incidental 
to the co-operation of the Martin- 
dale-Hubbell publishers, the Survey 
of the Legal Profession and the Amer- 
ican Bar Association in an attempt 
to make a substantially complete 
lawyer census. The Survey, when 
faced with this problem, decided, as 
a partial solution, to build upon the 
Martindale-Hubbell list and to avail 
itself of the aid of the American Bar 
Association in inducing lawvers to 
add their names to that list where it 
was incomplete. 

At the request of the Survey, Mar- 
tindale-Hubbell tabulated their data 


on lawyers in 1949. Their directory 
at that time embraced 170,000 law- 
yers. The present edition lists nearly 
190,000, the increase being due 
largely to the combination of the 
forces of the publisher and the 
American Bar Association. The pres- 
ent roster is estimated to be 95 per 
cent complete and the work is still 
going forward to approach absolute 
completeness. 

To furnish information to which 
the public was deemed to be entitled 
the Directory this year, for the first 
time, lists lawyers who are not ad- 
mitted in the jurisdiction where they 
are located. The fact of nonadmis- 
sion is specified as is the state of first 
admission. 


E. J. Drmock 
New York, New York 


[ NTERNATIONAL LABOR DI- 
RECTORY. Edited by Dominic 
DiGalbo and Albert N. Abajian. New 
York: Claridge Publishing Corpora- 
tion. 1950. $25.00. Pages 861. 
This book of 861 pages is an am- 
bitious undertaking. It lists depart- 
ments, bureaus and other agencies 
of government that deal with labor 
relations in the United States, the 
various states and territories and 
Canada, and names, with addresses 
and telephone numbers, the princi- 
pal officials of these agencies and 
their subdivisions. It lists also union 
periodicals and radio stations, labor 
press services, labor schools, labor 
consultants, a few labor lawyers, offi- 
cials of the American Arbitration 
Association, and associations, leagues 
and committees of labor organiza- 
tions and friends of labor organiza- 
tions. About 600 pages of the book 
consists of listings of the officials of 
international labor organizations, of 
the American Federation of Labor 
and of the Congress of Industrial 
Organizations, officials of their state, 
regional and other suborganizations, 
of the international unions affiliated 
with them and of the regional and 
other suborganizations of the inter- 
nationals, including in some in- 
stances officials of local unions and 
lodges, together with the officials’ ad- 
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dresses. It treats similarly many in- 
dependent unions, such as the rail- 
way brotherhoods, the Machinists 
and the Mine Workers. 

A lawyer who deals actively with 
labor relations, particularly if his 
practice covers various areas of the 
field, will find the book, and espe- 
cially the listings of government offi- 
cials and their aides, very useful. The 
list of labor lawyers is far from com- 
plete. It seems to name mostly, but 
not exclusively, lawyers who repre- 
sent labor unions, and does this only 
sketchily. Our old friend, Cliff Langs- 
dale, for example, is missimg, as are 
Arthur Goldberg, Emil Schlesinger, 
Al Kamin and others. The book 
itself does not attempt to classify the 
few lawyers it lists. Listings of offi- 
cials of labor federations and of in- 
ternational unions are of general 
usefulness, but those of officials of 
local unions, among whom the rate 
of turnover is fairly high, probably 
have little value even if the book is 
published yearly. 

Future editions could be improved 
by changing the format of the book. 
The present arrangement makes par- 
ticular listings somewhat hard to find 
on crowded pages. Some of the lists 
cover so many pages that an indica- 
tion at the top of each page of what 
is on it would be helpful. A listing 
of active labor arbitrators also would 
be worthwhile. 


THEODORE R. ISERMAN 
New York, New York 


A PLAN FOR PEACE. By Gren- 
ville Clark. New York: Harper & 
Brothers. 1950. $1.00 Pages x, 83. 

This book is written by one of the 
nation’s most distinguished and pub- 
lic-spirited lawyers. When it ap- 
peared that we would be involved in 
World War I, he became a leader in 
instituting the ‘“Plattsburg Idea” 
which provided for the recruitment 
of 60,000 line officers. In 1940 it was 
he who largely conceived and drafted 
the Selective Service Act. Few have 
done so much to make our nation 
ready for war. 

Mr. Clark concludes that there are 
five essentials of a plan for peace. 
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The first is to encourage serious dis- 
cussion of the shocking moral and 
physical consequences of another 
world war, thus inducing greater ef- 
forts to establish world order. The 
second is to recognize that disarma- 
ment by all nations is the key to 
peace, that effective disarmament re- 
quires institutions of world law and 
government, and that these can best 
be achieved by revision of the Char- 
ter of the United Nations. The third 
is for the United States and other 
Western nations to formulate terms 
for an East-West settlement based 
on universal disarmament and a lim- 
ited world government. The fourth 
is pending the outcome of these steps, 
to maintain ample military strength 
and resist Communist expansion, but 
simultaneously to seek to produce a 
better atmosphere for an over-all 
settlement. The fifth is to recognize 
that our executive officials cannot be 
expected to produce the necessary 
new ideas, and that such new ideas 
must come from the people at large, 
with the help of Congress. 

The fifth point is stressed in the 
first chapter. It is pointed out that 
the State Department is so preoccu- 
pied with pressing day-to-day ques- 
tions that it has little opportunity to 
consider the organization of world 
order. The training and tradition of 
government officials cause them to 
rely on obsolete remedies. Many have 
struggled so long with the conflict 
with Russia that they have become 
frustrated and defeatist. As the au- 
thor states at page four: “When, in 
a crisis, new and imaginative ideas 
are needed, the people must save 
themselves.” 

Chapter Two discusses the prob- 
able nature of a war, if war should 
come. One side or the other would 
occupy Germany, Austria, Finland, 
Albania, Indo-China, Korea and Ja- 
pan. At the beginning the following 
countries would be neutral: Sweden, 
Switzerland, Yugoslavia, Syria, Le- 
banon, Israel, Saudi-Arabia, Egypt, 
Ethiopia, Afghanistan, India, Pakis- 
tan, Nepal, Burma, Thailand and 
Indonesia. Eventually India and 
Pakistan would be drawn in on the 
side of the West. During the first 





year Russia would advance only far 
enough to occupy the territory west 
of the Elbe and east and north of 
the Rhine. She would thus occupy 
much of Western Germany, part of 
the Netherlands, and all of Denmark 
and Austria; but not France and 
Belgium. The purposes of such occu- 
pation would be to take hostages, 
exploit factories, obtain more room 
for later retreat, and strip the occu- 
pied territory of all movable re- 
sources. During the same period the 
United States would conduct a vast 
air offensive aimed at the cities, in- 
dustrial plants and communications 
of Russia. It would undertake atom 
bombing even before the Russians 
had dropped any bombs. Not less 
than ten million people would be 
destroyed. We could not count very 
strongly on help from France, and 
Russia would refrain from invading 
her. The Russians would be no more 
successful in a submarine war than 
were the Germans. It is not at all 
certain that biological, chemical and 
radiological warfare would play very 
decisive roles. The United States 
would rely mainly on atom bombing. 
The Russians would not be able to 
inflict vital damage on us by atom 
bombing. There would be no im- 
portant Russian attacks on Turkey 
and Iran during the first phase. Nor 
would the Far East be a major the- 
ater. Russia would occupy Finland 
immediately, but not Norway or 
Sweden, except possibly the north- 
ern part of Norway. At the end of 
the first phase the odds are about 
even that a third World War could 
be stopped. But if no armistice could 
be arranged, we should probably ulti- 
mately defeat Russia. But this might 
involve the destruction of a hundred 
great cities, staggering national debts, 
the killing of ten million soldiers 
and thirty or forty million noncom- 
batants, and a fearful hardening of 
the conscience of all. 

The author stresses time and time 
again that general disarmament is 
the crux. It should be applied to all 
weapons, including the atom bomb, 
and to all nations. Preliminary to 
disarmament there must be a general 
political settlement. The problem of 
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Germany must be solved. Also pre- 
liminary to disarmament limited 
world government must be es- 
tablished through amendment of 
the United Nations Charter. The 
amended Charter should provide for 
membership of all nations without 
any right to resign. Every human be- 
ing would be a citizen of the United 
Nations and of his own country. A 
Bill of Rights would protect against 
violations of certain basic liberties 
by the United Nations itself, but not 
against the person3 own national 
government. Disarmament would oc- 
cur in three stages of four years each 
under a system of inspection. A 
United Nations federal police force 
of between 300,000 and 700,000 men 
would be established. The General 
Assembly would be made chiefly 
responsible for maintaining peace 
and would have control over the 
police force. In exercising such con- 
trol it would be aided by a new exe- 
cutive agency, the Executive Council, 
of fifteen persons, to replace the pre- 
sent Security Council. The powers 
of the General Assembly would be 
limited by amending the Charter so 
that the most vital subjects are dealt 
with by constitutional legislation 
contained in the Charter itself. The 
Assembly could legislate only as to 
matters directly concerned with pre- 
vention of war. It would be given 
a strictly limited taxing power. A 
new and rather difficult amending 
process would be set up: ratification 
to be by two-thirds of the member 
nations containing at least three- 
fourths of the world’s population. 
The Assembly would be made up of 
one member to every five million 
people, with a ceiling of thirty mem- 
bers for any single nation. There 
could thus be 372 members of the 
Assembly. The International Court 
would be given compulsory jurisdic- 
tion over legal disputes. Other types 
of disputes would be handled by the 
“World Equity Tribunal” consist- 
ing of fifteen members. 

The United States should try pre- 
liminary soundings and then persist- 
ent negotiations with the Russians. 
The process should not be entrusted 
solely to elected and appointed rep- 


resentatives of the Western nations. 
As the author states at page 54: 


“Let the best available men (and 
women) be drafted. Let informal 
explorations and exchanges occur. 
If these yield a fair prospect of suc- 
cess, let formal negotiations be com- 
menced. At this stage, also, let the 
negotiations not be confined to dip- 
lomats or officials. Let the most re- 
sourceful and persistent be chosen, 
whoever they are. 

“Let the negotiations continue 
over a long period—perhaps several 
years. Let new men, fresh to the task 
be brought in if the first ones tire 
or exhaust their usefulness. Let not 
the effort be discontinued by reason 
of fatigue or difficulty. The stakes 
are too great to permit any such out- 
come.” 

Chapter Four is devoted to a 
discussion of the tendencies and 
inadequacy of present American pol- 
icy. Stress on armed force alone will 
result in either large federal deficits 
or greatly increased taxation or both. 
In “containing” Russia our nation 
has gone quite far “in imitating 
Russian ideas in respect to coercing 
conformity” (page 58). Reliance on 
force alone may deter Russia, but 
also unduly alarm her. A major ob- 
stacle to a new approach is reluctance 
to modify sovereignty. World-wide 
debate as to limited world govern- 
ment must therefore be stimulated. 
The religious issue is another obsta- 
cle. There is a constant struggle be- 
tween the Roman Catholic Church 
and the Communist governments in 
Poland, Czechoslovakia and Hun- 
gary, largely due to efforts to sup- 
press church influence in education. 
The author notes at page 62 that 
the utterances of the leaders of the 
Church “seem often to offset each 
other, in that while preaching peace 
they also utter denunciations that 
cannot but stimulate thoughts of a 
Holy War”. Another obstacle is mu- 
tual recriminations between our pub- 
lic officials and the Russian leaders. 
Both sides must mitigate this recrim- 
ination if any terms of settlement 
are to have a fair chance. Another 
obstacle consists of the “gradualists”, 
“realists” and defeatists who believe 
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that no system of world law can be 
established soon. Another obstacle is 
the belief that the Russians will not 
negotiate. The author believes that 
if new comprehensive negotiations 
were based on disarmament as to all 
weapons and all nations, self-interest 
would influence the Russians to ne- 
gotiate. He points out that” Mr. 
Churchill as recently as July, 1950, 
advocated negotiations proceeding 
from strength in the West. Another 
obstacle is the wide belief that the 
Russians would not live up to any 
agreements arrived at. Mr. Clark’s 
answer is that his proposals call for 
Charter revision, including total dis- 
armament, strict inspection and a 
United Nations police force as an 
integral part of any East-West settle- 
ment. 


In Chapter Five the author de- 
fends the World Federation Resolu- 
tion now pending in Congress. It 
would be the first declaration by 
Congress that enforceable world law 
in the field of war prevention, is a 
prerequisite of peace. He advocates 
the rejection of the Atlantic Charter 
Resolution which calls for a federa- 
tion of only a few of the nations, as 
it would confirm world division and 
impair the United Nations. The 
World Federation Resolution, on the 
other hand, contemplates a federa- 
tion which would include every na- 
tion and where authority, though 
a limited one, would bind all nations. 


Henry Adams once remarked that 
devotion to peace was the most deep- 
ly rooted American trait. President 
Charles W. Eliot listed contributions 
to peace as one of the five great con- 
tributions our nation had made to 
civilization. Yet today there is wide- 
spread approval of a “preventive” 
war. Some would immediately drop 
atom bombs on Russia. Mr. Clark 
obviously goes along with the earli- 
er traditional American attitude. 
There can be no nobler cause. The 
sermon on the Mount declares: 
“Blessed are the peacemakers: for 
they shall be called the children of 
God.” 


Lester B. OrFIELD 


TEMPLE UNIVERSITY 
PHILADELPHIA, PENNSYLVANIA 


Janvary, 1951 * Vol: 37 -§3 





“Books for Lawyers” 


SeLF-INCRIMINATION : WHAT 
CAN AN ACCUSED PERSON BE 
COMPELLED TO DO? By Fred E. 
Inbau, Professor of Law, Northwest- 
ern University. Springfield, Illinois: 
Charles C. Thomas, Publisher. 1950. 
$2.50. Pages x, 91. 

The point at which a person 
charged with crime makes contact 
with the law-enforcing process usual- 
ly is the police. The conscientious 
prosecutor not only wants admissible 
evidence but also wishes prisoners to 
be treated according to acceptable 
standards, and thereby meets a con- 
siderable problem in indoctrinating 
his partners-in-law-enforcement ac- 
cordingly. Professor Inbau’s small 
but tightly packed book is designed 
to help solve that problem. The 
discussion includes the common ques- 
tions of self-incrimination: identifi- 
cation (footprints, external bodily 
marks, medical examination of sex- 
ual organs, putting on or removing 
apparel, removal of disguise, assum- 
ing positions, fingerprints, photo- 
graphs, handwriting, voice), mental 
examinations, deception tests, and 
removal from the body of foreign 
substances or body fluids. The text 
is amply documented. 

As to basic approach, the subtitle, 
“What Can an Accused Person Be 
Compelled To Do?”, is more reveal- 
ing than the main title, “Self-Incrim- 
ination”. In short, this is the seamy 
side of self-incrimination, concerned 
with the question, just how far can 
the police go. Inevitably the privi- 
lege against self-incrimination adds 
up to a license to commit some crime, 
if done with discreetness. This clash- 
es with our ideal of law enforcement. 
Too, the privilege is not in general 
claimed by nice people. The result 
is an appealing principle which often 
effects a jail delivery of obviously 
guilty people. The choice is difficult, 
particularly when presented on the 
basis of concrete localized instances 
rather than by comparison with 
events in countries without effective 
police restraints. Professor Inbau 
casts his vote in favor of law enforce- 
ment by crowding the privilege into 
the smallesi area consistent with its 


survival. 
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I am not a bleeding heart, but I 
should hate to feel that so basic a 


privilege depended for its justifica- 
tion on the theory that it “exists 
mainly in order to stimulate the 
police and prosecutor into a search 
for the most dependable evidence 
procurable by their own exertions; 
otherwise there probably would be 
an incentive to rely solely upon the 
less dependable admissions that 
might be obtained as a result of com- 
pulsory interrogation” (page 7). The 
idea of the police industriously scur- 
rying about in search of clues is pleas- 
ing, but I suspect that the Founding 
Fathers were concerned with the 
beating of prisoners ipso facto at 
least as much as with the evidentiary 
fear that admissions thus extracted 
might not be wholly reliable. The 
writer may, however, deliberately 
have understated his case. 

It is common ground that the priv- 
ilege is designed to protect against 
“testimonial compulsion”. Then, as 
in all cases of problem solving by 
definition, the question becomes one 
of meaning. Illustrative is State v. 
Griffin, 129 S. C. 200, 124 S. E. 81, 
35 A.L.R. 1227 (1924), involving a 
South Carolina lady charged with 
sprinkling paris green upon the 
leaves of her neighbor's turnip patch. 
Footprints were relied upon to con- 
nect accused with the crime. The 
court described the issues presented 
as involving the admissibility of 
testimony by the sheriff (1) that he 
forcibly removed defendant's shoe 
and found it fitted the prints, and 
(2) that when he compelled her to 
place her foot in a print she at- 
tempted to obliterate the print. The 
first item was held admissible, a re- 
sult with which there can be little 
quarrel. The second item, the court 
said, fell “on the wrong side of the 
line of cleavage”. The court, how- 
ever, then seemed to make the result 
rest on whether a foot was in the 
shoe when the shoe was placed in 
the print, rather than carrying out a 
distinction suggested and then aban- 
doned, namely the difference be- 
tween (a) the forcible removal or 
placing of the shoe, whether with or 
without foot, and (b) the actions of 





the accused. Professor Inbau accepts 
the final analysis of the court, i.e. 
foot or no foot in the shoe, and very 
properly criticizes the result (page 
12). He ignores, as did the court fin- 
ally, what seems to be the real dis- 
tinction,—one that might roughly be 
phrased in terms of objective versus 
subjective, the former being admis- 
sible and the latter not. Making a 
person a witness against himself 
would seem properly to consist of 
any process whereby his mind is ex- 
plored for subjective symptoms of 
guilt. Communication is not limited 
to words. Actually the South Caro- 
lina court seems to have arrived at 
a proper conclusion, although the 
reasoning follows a wavering line. 


If the suggested distinction is valid, 
with the privilege against self-in- 
crimination protecting against the 
subjective, but not against the objec- 
tive, are there limits to what may be 
done in the way of obtaining objec- 
tive evidence from his person against 
the will of the accused? The impa- 
tient Texas officers who administered 
an enema to recover stolen rings 
swallowed by the accused were not 
exploring his mind, nor is there any- 
thing subjective about the forcible 
removal of blood samples for alcohol 
or blood grouping tests. Professor 
Inbau suggests the applicability of 
the constitutional privilege against 
unreasonable search and seizure, but, 
by way of analogy to search of a 
legally arrested person for concealed 
weapons or for the fruit of the crime, 
concludes that “searches” of this 
kind are not forbidden because not 
unreasonable. The analogy is uncon- 
vincing. If a judicial officer, even 
though the lowest in the hierarchy, 
is to be interposed between the po- 
lice and the home, then some equiv- 
alent barrier between the police and 
the person would seem to be consist- 
ent with our ingrained notions about 
the integrity of the individual. 

We seem to be on the verge of 


being frisked of some rather funda- 
mental things. 


Epwarp W. CLEARY 


UNIVERSITY OF ILLINOIS 
URBANA, ILLINOIS 
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Opinion * C of 1950 


# In many cities classified telephone 
directories are published which con- 
tain a separate listing of persons and 
firms describing themselves as ““Tax 
Consultants”. 

An analysis of the listing in the 
classified telephone directory in one 
city (Manhattan, New York City 
Directory) discloses the names of 125 
persons and firms who designate 
themselves as ‘““Tax Consultants”; of 
these, thirty-six appear to be certi- 
fied public accountants, eleven ap- 
pear to be lawyers, (some of whom 
are also certified public accountants) 
and as to the rest, except for eight- 
een public accountants, a special 
investigation of each would be re- 
quired to ascertain what claim is 
made to professional status. 

The American College Dictionary 
defines the word “consultant” as 
“one who gives professional or ex- 
pert advice”. Therefore, the listing 
under the designation “Tax Con- 
sultant” can have only one purpose, 
and that is to make the public be- 
lieve that the persons listed under 
such designation are experts in tax 
law problems and are qualified to 
give tax law advice. 

The title “Tax Consultant” is self- 
bestowed. It does not represent any 
degree or designation awarded by 
any court, college or statute. Obvi- 
ously, neither the publishers of these 
directories nor the telephone com- 
panies can, nor do they, attempt to 
ascertain or apply to these listees any 
standards of competency, of good 
character or fitness which might en- 
title them to be represented to the 
public as ‘““Tax Consultants”. 


In all of the professions admission 
is not easy and a license to practice 
is granted only after rigid examina- 
tions as to competence and character. 
In the field of legal advice and the 
practice of law, statutes require that 
persons rendering such services shall 
be competent and qualified, shall 
conform to high ethical principles 
and maintain professional standards 
of practice. Thus every effort is be- 
ing made so that the public should 
have competent and qualified legal 
advice from persons who must under- 
go a course of study and pass exami- 
nations, whose good character is 
passed upon as well, and who, after 
they are licensed as lawyers, will 
give good, honest, disinterested ad- 
vice and service and be subject to 
regulation and control throughout 
their careers as members of the legal 
profession. 

To permit the public to be de- 
ceived into employing in the field of 
tax law alleged experts who have 
given themselves the title “Tax Con- 
sultant”, or any similar title, thwarts 
the public protections that exist in 
respect to legal advice. 

In New York its highest public 
court! has enjoined a certified pub- 
lic accountant from calling himself 
a “Tax Consultant”, “Tax Counsel”, 
or from using any similar designa- 
tion likely to deceive the public. The 
American Institute of Accountants 
has recommended that certified pub- 
lic accountants discontinue the use 
of the title “Tax Consultant” to 
avoid any suggestion that the ac- 
countant is prepared to give advice 
on legal questions as well as account- 


ing questions which may arise in tax 
practice.? 

Many a taxpayer may be compe- 
tent to prepare his own tax return, 
but when in its preparation he 
reaches the point where technical as- 
sistance is needed, he is entitled to 
be expertly advised as to whatever 
law. may affect his situation includ- 
ing, of course, as well, the tax law, 
its judicial interpretation, rules and 
regulations. Any determination of 
applicable law and all advice based 
thereon must be applied to his prob- 
lems before anyone can compute his 
probable tax liability and apply the 
principles of accountancy in relation 
thereto. 

It has long been recognized by 
both the legal and accounting pro- 
fessions that professional men should 
not advertise. As to lawyers, it has 
been declared unprofessional con- 
duct for them to insert their names 
in any directory under any title 
other than as a “lawyer”. 

If misrepresentations as to alleged 
expertness in any professional field 
by unqualified and unauthorized 
persons were permitted, all of the 
existing public protections in re- 
spect to such service can be evaded. 
Advertising the title of “Tax Con- 
sultant” or any similar title by un- 
authorized persons, whether in a 
Classified Telephone Directory or 





1. In the Bercu case, 273 App. Div. 524, 78 
N. Y. S. (2d) 209; 9 A.L.R. (2d) 787, aff'd. 299 
N. Y. 728. See also: Gardner v. Conway, Minn. 
Second Judicial Court, Ramsey County Par. 72, 
390, P.H. Fed. 1950; Lowell Bar Association v. Loeb, 
315 Mass. at 182, 52 N E (2d) 27. 

2. Journal of Accountancy, July, 1950, Volume 
90, Number 1, page 5. 
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otherwise, tends to bring about such 
result in the field of tax law. 

Your Committee has come to the 
following conclusions: 

1. The listing of “Tax Consult- 
ant” referred to aids and makes pos- 
sible the unauthorized practice of 
law because such a conglomerate 
grouping of lawyers, certified public 
accountants and others inevitably 
leads the public to believe that all of 
those listed are equally competent in 
the tax law field, results in the per- 
formance of legal services, encour- 
ages the giving of legal advice and 
the rendition of legal services by 
persons unauthorized to do so. 

2. Lawyers who permit their 
names to be used in such a listing 
should be apprised of Canon 47% 


which expressly forbids the use of a 
lawyer’s name to aid or make pos- 
sible unauthorized practice. of law 
by others. 

3. Persons listed who are not law- 
yers may be subject to the penalties 
provided by the laws which seek to 
protect the public from the danger 
inherent in the representation by un- 
authorized persons that they are 
qualified to practice law or give 
legal advice or service. 

This Committee expresses the de- 
sire that publishers of these director- 
ies cooperate with the legal and ac- 
counting professions in the public 
interest, to do away with the classi- 
fication which, aside from deceiving 
the public, is manifestly unfair to 
the thousands of reputable persons 


The Pronunciation of Certiorari 


= On the occasions that the writer 
has appeared before the Supreme 
Court of the United States he has 
been impressed and somewhat se- 
cretly abashed by its pronunciation 
of the word CERTIORARI. It says ser’ 
she-o-ra’-ri whereas he in his limited 
arena had always spoken it, ser-she- 
o-rair’-re hence, never giving up 
without a struggle, the writer ven- 
tures these notations. 

There is much American author- 
ity for the ra’ri pronunciation; but 
none that we know sanctioning the 
tendency to accent the final syllable 
as well, making the ending ra’ri. 
The truth is, it is somewhat difficult 
to pronounce ra’ri without accent- 
ing also the final syllable. Some 
American authorities on certiorari 
pronunciation are as follows: 
sir’shi-6-ra’ri —Webster’s New /n- 

ternational Dictionary. It will 
be noted that here the light ac- 
cent is on the first syllable, the 
heavy on the ra. 
sér’shi-d-ra'ri—Here the accent is 
the opposite of Webster's, the 
double emphasis being on the 
first syllable. This is from Bal- 
lentine’s Law Dictionary. 
sér-shi-6-ra’ri—Putnam’s ‘18,000 
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Words Often Mispronounced.” 
Here Mr. Phyfe allows no ac- 
cent on the first syllable. 

In the Oxford English Dictionary, 
truly an arbiter elegantiarum, we 
found some comfort. It refers to the 
original Latin certiérari, with vowel 
markings as indicated. We all know 
that the Romans at the height of 
their civilization (about 50 B.c. to 
A.D. 50) sounded their vowels as fol- 
lows: 4 as in father; 6 as in they; 
i as in machine, and j as in pin. 
Therefore they pronounced the word 
kér-shi-6-ra’ri. 

The diacritical hieroglyphics of 
the Oxford being difficult to repro- 
duce, we translate them here to get 
what it regards as the correct present 
pronunciation; and we give special 
attention to the final syllables rari. 
It sounds the “a” in “ra” like the 
“e” in pear or the “a” in pare; and 
the “ri” as if the “i” were the “e” 
in Psyche. This produces sér’shi-o- 
rair’ré, with double emphasis on the 
first syllable. For the penult one 
must sound the “ra” like “there”, 
“pear” and “pare’’—take your choice, 
but never 4; and for the ultimate 
one must say é not i. 

From two Selected Essays in Anglo- 


who are appropriately listed in the 
directories under their correct desig- 
nations, to wit, “Accountants”, ‘‘Cer- 
tified Public Accountants” and “Law- 
yers”’. 
Dated; 
Washington, D. C. 
September 16, 1950 

STANDING COMMITTEE ON 
UNAUTHORIZED PRACTICE OF LAW 


By John D. Randall, Chairman 
Thomas J. Boodell,Secretary 
Warren H. Resh 
Cuthbert S. Baldwin 
A. J. Casner 
E. N. Eisenhower 
Edwin M. Otterbourg 





3. Canon 47; Opinion 53 American Bar Associ- 
ation Committee on Professional Ethics and 
Grievances. 


the Oxford gives the first use of the 
word certiorari in English as by W. 
H. Turner in 1523 when he wrote: 
American Legal History page 539, 
we gather that before 1500 the writ 
of certiorari was called “pone”; and 
“By no wryt of error of certiorare’”’. 
Please note that he used a final “e”, 
shall we say in imitation of the then 
pronunciation? 


Thus groveling between ra’ri, 
ri’ré and rair’ré, we decided to ask 
the opinion of some men whose 
learning we highly respect. The first 
was the eminent Canadian counsel, 
Leonard W. Brockington, C.M.G., 
K.C., of Ottawa, who addressed the 
Canadian and American Bar Asso- 
ciations in Washington, D. C., Sep- 
tember 18, 1950, and who was edu- 
cated in Wales. He replied: 

As far as I know, the word “cer- 
tiorari” is pronounced in British 
courts as follows: “sersh-or-rair-rye”, 
or sometimes and perhaps more metic- 
ulously, “sershy-or-rair-rye.” The rea- 
son for this, of course, is that, as you 
know, the old custom of pronouncing 
Latin, which treated a dead language 
as though it should be pronounced as 
English is pronounced, has survived 
in British Courts and in some British 


(Continued on page 79) 
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Administration of Federal Courts 
(Continued from page 34) 


the others are parolees, including 
military parolees. 

Juvenile offenders coming under 
the attention of federal probation 
officers numbered 1,999 in 1950, com- 
pared to 1,647 in 1940, and 1,812 last 
year. Less than 3 per cent of juve- 
niles now are being tried under the 
federal criminal statutes; the great 
majority are handled under the Fed- 
eral Juvenile Delinquency Act. In 
1940, about 30 per cent of juvenile 
offenders were being handled as 
regular criminals. 

The average case load for each 
probation officer is now down to 99— 
from 148 in 1940—but according to 
the report this is still too heavy for 
the best work in the rehabilitation 
of offenders. Also, federal judges 
tend more and more to require their 
probation officers to make presen- 
tence investigations pursuant to 
Rule 32 (lc) of the Federal Rules of 
Criminal Procedure, and this adds to 
their work. 

Since 1942 a recommended stand- 
ard of qualifications for probation 
officers has been ih effect, including 
a college education or its equivalent 
and two years of specialized experi- 
ence in welfare work. The report 


noted that up to date only about 50 
per cent of probation officers fully 
met the qualifications, and that a 
prime objective for ensuing years is 
to increase this proportion. 

Studies are under way in the Soci- 
ology Departments at the Universi- 
ties of Alabama, Maryland and Penn- 
sylvania of the records in respect to 
crime of persons who were honorably 
discharged from federal probation 
some years ago. The indications from 
the still incomplete Alabama study 
are encouraging. They show that five 
and a half to eleven and a half years 
after the release from probation of 
403 persons studied, 337 or 83.6 per 
cent were free from subsequent con- 
victions of any kind, and 395 or 98 
per cent were free from felony con- 
victions. 

In 1950, the per capita cost of 
probation was 20.2 cents as against 
$3.14 per capita for federal prisoners. 
Furthermore, from 1943 through 
1950, between 13,000 and 16,500 
probationers have earned while on 
probation sums ranging from $22,- 
000,000 to $27,000,000 a year, thus 
providing for the support of their 
families sums that might otherwise 
have come from public or private 
charity. 


Looking back generally over the 


decade since his office was established 
Mr. Chandler makes the following 
summation: “Much has happened in 
the last ten years in the administra- 
tion of the federal courts that is 
good. The courts have been strength- 
ened for their work, marked progress 
has been made in their procedures, 
and through the judicial conferences 
of the nation and the circuits they 
have gained an increased sense of 
working together for common goals. 
The Congress has made significant 
contributions to the result by passing 
needed laws and making more ade- 
quate appropriations for the courts. 

“Much lies ahead to be done. In 
the interest of justice to litigants, 
congestion and delay in civil actions 
must be unitedly attacked by the 
courts and Congress and overcome. 
Improvements should be made in the 
administration of criminal justice, 
such as more individualized treat- 
ment for young offenders and a 
strengthening of the probation serv- 
ice through an adequate number of 
officers and general observance of the 
approved qualifications in their ap- 
pointment. There are many other 
objectives. But the progress made in 
the last ten years gives solid ground 
for hope that with continuing effort 
the records in the next ten years may 
be even better.’ 


¢ ym are, my Lord, fundamental rules of the constitu- 
tion, which it is humbly presumed, neither the supreme 
legislative nor the supreme executive can alter. In all 
free states, the constitution is fixed; it is from thence, 
that the legislative derives its authority; therefore it 
cannot change the constitution without destroying its 
own foundation. 


—From a letter from the Massachusetts 


Assembly to the Earl of Shelburne pro- 


testing against the Townshend Acts. 
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ABATEMENT AND REVIVAL 
Failure To Substitute Successor Of- 
ficer for Original Defendant Officer 
on Appeal Held To Abate Judgment 
® Snyder v. Buck, 340 U. S. 15, 95 
L. ed. Adv. Ops. 58, 71 S. Ct. 93, 19 
U. S. Law Week 4008. (No. 64, de- 
cided November 13, 1950.) 


Snyder brought suit against Buck, 
the Paymaster General of the Navy, 
claiming a death gratuity as a widow 
of a member of the naval service. 
The District Court awarded a judg- 
ment in her favor on January 30, 
1948. Notice of appeal was filed in 
Buck’s name on March 18, 1948. 
Buck retired as Paymaster General 
on March 1, 1948, and neither party 
made any effort within a six months’ 
period to have Buck’s successor substi- 
tuted. The Court of Appeals there- 
fore ruled that the action abated, 
vacated the judgment and remanded 
to the District Court with directions 
to dismiss the complaint. 

Mr. Justice DoucLas delivered the 
opinion of the Court affirming. The 
complaint made no claim against 
Buck personally, he notes, and it 
was held prior to 1899 that such ac- 
tions against officials abated upon 
their death or retirement from office. 
In 1899 Congress changed this rule 
and provided that “no action by or 
against a federal officer in his official 
capacity . . . shall abate because of 
death or resignation; and it provided 
a period in which substitution could 
be made’. This rule was substantial- 
ly changed by §11 of the Judiciary 
Act of 1925, eliminating the 1899 
provision and providing that such an 
action might be continued against 
a successor on the requisite showing 
within a six months’ period, thus 
making survival depend upon a 
timely substitution. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice JACKSON, wrote a dis- 
senting opinion. He says that the 
purpose of the Acts of 1899 and of 
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1925 was the same—to prevent abate- 
ment of an action because of the 
death or retirement of an official who 
is nominally the defendant in litiga- 
tion in which the Government is 
intrinsically the party that is being 
sued. The difference between the 
two Acts is one of English and not 
of law, he says, for where the Act of 
1899 says no action shall abate unless 
leave is given for its continuance, the 
Act of 1925 says that unless leave is 
given for continuance, the action is 
at an end. The legislative history of 
the two shows that they “were con- 
ceived for the same purpose, were 
intended to have the same 
quences, and are to be given the 
same significance”, excepting that 
the Act of 1925 extended the range 
by permitting substitution of state 
officials as well as federal officials. 
This was a suit to secure a money 
claim from the United States that 


conse- 


was to be enforced against the officer 
who was the effective conduit for its 
payment, he says; he would recognize 
the money judgment of the District 
Court as in effect a money judgment 
against the United States and would 
allow the Government to obtain re- 
view of it, noting that the Paymaster 
General of the Navy is now Admiral 
Fox, and proceeding with the appeal 
on that basis. 

Mr. Justice CLARK wrote a dissent- 
ing opinion in which Mr. Justice 
Back joined. He says that he thinks 
the Court of Appeals should have 
dismissed the appeal on its own mo- 
tion since plaintiff would be able to 
give life to her judgment obtained 
in a court of competent jurisdiction 
against a federal officer who at the 
time of the judgment had full au- 
thority to comply. The majority 
opinion places the burden upon the 
appellee of correcting the appellant’s 
error in failing to substitute the new 
Paymaster General and thus per- 
fecting a valid appeal, he says. 

The case was argued by John 


Geyer Tausig for petitioner, and by 
John R. Benney for respondent. 


ATTACHMENTS 

Federal Tax Lien Held Superior Though 
Filed After Filing of Attachment Lien 
But Before Attachment Lien’'s Perfec- 
tion by Judgment 

=" United States v. Security Trust 
and Savings Bank of San Diego, 340 
U. S. 47, 95 L. ed. Adv. Ops. 51, 71 
S. Ct. 111, 19 U. S. Law Week 4005. 
(Nos. 10, 11, 12 and 13, decided No- 
vember 13, 1950.) 

The question in these cases was 
“whether a tax lien of the United 
States is prior in right to an attach- 
ment lien where the federal tax lien 
was recorded subsequent to the date 
of the attachment lien but prior to 
the date the attachment creditor ob- 
tained judgment”. 

One Morrison sued on an unse- 
cured note on October 17, 1946, and 
procured attachment of four parcels 
of California real estate owned by 
the debtor. He obtained judgment 
on April 24, 1947, and it was re- 
corded in the county recorder’s of- 
fice on May 2, 1947. The United 
States filed its notice of federal tax 
liens on December 3, 5 and 10, 1946. 
One of the cases presented here was 
a suit to quiet title to one of the 
parcels of real estate and the other 
three were suits to foreclose separate 
mortgages on the other three parcels. 
The Superior Court of San Diego 
County, California, held that Morri- 
son’s judgment lien had priority 
over the federal tax liens. The Dis- 
trict Court of Appeal affirmed, and 
the Supreme Court of California de- 
clined to hear the case. On writ of 
certiorari before the Supreme Court, 
the suits were consolidated and the 
claims of priority were treated as a 
single issue. 

Mr. Justice MINTON delivered the 
judgment of the Supreme Court re- 
versing. He says that the question 
of the effect of a lien in relation to 
a provision of federal law for the 
collection of debts owing to the 





United States is always a federal one. 
The California court has described 
an attachment lien in that state as 
“only a potential right or contingent 
lien”, he declares, and it gives the 
attachment creditor no right to pro- 
ceed against the property unless he 
obtains a judgment within a three- 
year period. “Thus the attachment 
lien is contingent inchoate— 
merely a lis pendens notice that a 
right to perfect a lien exists”, he says. 
The doctrine of relation back can- 
not destroy the realities of the situa- 
tion, he continues. “When the tax 
liens of the United States were re- 
corded Morrison did not have a 
judgment lien.” The purpose of the 
federal tax lien statute is to ensure 
prompt and certain collection of 
taxes due the United States, he says, 
and it has never been held sufficient 
to defeat the federal priority merely 
to show a lien effective to protect 
the lienor against others than the 
Government, but contingent upon 
taking subsequent steps for enforcing 
it, he says. 

Mr. Justice JACKSON wrote a con- 
curring opinion in which he says 
that “While we should accept the 
law of California as its court has 
declared it, the federal question re- 
mains whether it is in conflict with 
26 U. S. C. §§3670-72, 53 Stat. 448 as 
amended, 53 Stat. 882.” Reviewing 
the history of these statutes, he says 
that it shows that “only a judgment 
creditor in the conventional sense is 
protected” by these statutes. 

The cases were argued by Helen 
Goodner for the United States. 


or 


JUDGMENTS 


Judgment Denying Injunction Res 
Judicata Against Count for Treble 
Damages in Suit Alleging Violation 
of Price Control Regulations Though 
Appeal Therefrom Was Dismissed 
as Moot 

=" United States v. Munsingwear, 
Inc., 340 U. S. 360, 95 L. ed. Adv. 
Ops. 70, 71 S. Ct. 104, 19 U. S. Law 
Week 4015. (Nos. 23 and 24, decided 
November 13, 1950.) 

The United States filed a com- 
plaint on two counts against Mun- 
singwear, Inc., alleging violations of 
price control regulations. The first 


Review 


count prayed for an injunction, the 
second sought triple damages. By 
agreement, the second count was held 
in abeyance pending final determi- 
nation of the suit for injunction. The 
District Court held that respondent's 
prices complied with the regulation 
and dismissed the complaint. While 
an appeal was pending before the 
Court of Appeals, the commodity 
involved was decontrolled and the 
Court of Appeals granted respond- 
ent’s motion to dismiss the 
ground that the case had become 
moot. The District Court then dis- 
missed the treble damages action on 


on 


the ground that its unreversed judg- 
ment in the injunction suit was res 
judicata. The Court of Appeals af- 
firmed by a divided vote. 

Mr. Justice DoucLas delivered the 
opinion of the Supreme Court affirm- 
ing. “There is no question”, he says, 
“but that the District Court in the 
injunction suit had jurisdiction both 
over the parties and the subject mat- 
ter. And its judgment remains un- 
modified. The case falls squarely 
within the classic statement of the 
rule of res judicata, he says. He dis- 
misses the argument that there 
should be an exception here because 
the Government was entitled to an 
appeal which it was prevented from 
taking. There is no reason for cre- 
ating an exception, he says; the 
established practice of the Supreme 
Court in dealing with a case that has 
become moot pending a decision on 
its merits is to reverse or vacate the 
judgment below and remand with a 
direction to dismiss. Here the United 
States made no motion to vacate the 
judgment, he declares—it acquiesced 
in the dismissal, and made no effort 
to avail itself of the remedy it had 
to protect its rights. “[H]aving slept 
on its rights, [it] now asks us to do 
what by orderly procedure it could 
have done for itself. The case il- 
lustrates not the hardship of res 
judicata but the need for it in pro- 
viding terminal points for litiga- 
tion”, he concludes. 

It was noted that Mr. Justice 
Back was of the opinion “that res 
judicata should not be applied un- 
der the circumstances here shown”. 
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The case was argued by Melvin 
Richter for the United States, and 
by John M. Palmer for respondent. 


RAILROADS 


Federal Law Does Not Compel State 
Court to Reject Forum Non Con- 
veniens Doctrine in Suit Brought Un- 
der Federal Employers Liability Act 
by Nonresident Against Foreign 
Railroad for Damages for Accident 
Occurring in Another Jurisdiction 
® State of Missouri ex rel. Southern 
Railway Company v. Mayfield, State 
of Missouri ex rel. The Atchinson, 
Topeka and Santa Fe Railway Com- 
pany v. Murphy, 340 U. S. 1, 95 
L. ed. Adv. Ops. 6, 71 S. Ct. 1, 19 
U. S. Law Week 4003. (Nos. 15 and 
16, decided November 6, 1950.) 

These cases grew out of suits 
brought in the Circuit Court of the 
City of St. Louis, Missouri, under 
the Federal Employers Liability 
Act, both being suits by nonresidents 
brought against corporations foreign 
to Missouri upon causes of action 
arising in other states. In both, the 
doctrine of forum non conveniens 
was involved and the trial court de- 
nied the motion to dismiss on that 
ground. Original proceedings of 
mandamus were begun in the Su- 
preme Court of Missouri to compel 
the trial court to exercise discretion- 
ary jurisdiction in disposing of the 
motions. The Missouri Supreme 
Court quashed the writs of manda- 
mus by a single judgment after con- 
solidation of the cases. 

Mr. Justice FRANKFURTER deliv- 


ered the opinion of the Supreme 
Court on writ of certiorari. A state 


supreme court may deny invocation 
of the doctrine of forum non con- 
veniens in suits brought under the 
Federal Employers Liability Act on 
three theories, he says: (1) the state 
may reject the doctrine for all causes 
of action begun in its courts; (2) it 
may reject the doctrine because of 
the privileges and immunities clause 
of the Federal Constitution, since it 
may not allow suits by nonresident 
citizens of Missouri arising out of 
conduct outside the State and deny 
access to its courts to nonresidents 
who are citizens of another state; 
and (3) it may reject the doc- 
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trine because it may deem itself com- 
pelled by federal law to reject it. If 
the Missouri court was acting under 
the third theory when it quashed 
the writs of mandamus, he says, it 
should be relieved of that compul- 
sion, since nothing in the Federal 
Employers Liability Act hinders 
state courts from applying the doc- 
trine if they do not discriminate 
against nonresidents in doing so. The 
state should be free to determine 
the applicability of forum non con- 
veniens according to its own law, 
and the judgment is vacated and the 
cause remanded to that end, he says. 

Mr. Justice JACKSON wrote a con- 
curring opinion in which he says 
that Congress has removed the form- 
er compulsion of Miles v. Illinois 
Central Railway Co., 315 U. S. 698, 
under which the Missouri court ap- 
parently acted, and a federal court 
in Missouri would now be free to 
invoke the doctrine of forum non 
conveniens in a case similar to this. 
Certainly a state court is free to in- 
voke it when the Federal Govern- 
ment, which creates the cause of 
action, frees its own courts in the 
state from mandatory consideration 
of the case, he says. 

Mr. Justice CLARK joined by the 
CueF Justice, Mr. Justice BLACK 
and Mr. Justice DouGLas wrote a 
dissenting opinion. The Missouri 
court observed that dismissal would 
not be justified in view of its local 
policy which “permits citizens of this 
state to file Federal Employers Lia- 
bility cases in its courts”, he says, and 
he is unwilling to conclude that the 
state court thought that only actual 
residents of Missouri are citizens of 
that state. It is the duty of the Su- 
preme Court to uphold the decision 
if there was valid ground to sustain 
it, he says, and as there was such 
ground, the case should not be re- 
manded “merely because certain 
statements of the Missouri court 
may indicate that it also felt under 
compulsion of federal decisions ap- 
plying the Liability Act”. 


The cases were argued by Floyd 
E. Thompson for petitioners, and 
by Roberts P. Elam for respondents. 
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TAXATION 


Validity of Marihuana Tax Act Up- 
held Over Contention That Tax Im- 
posed Was a Penalty 

® United States v. Sanchez, 340 U. S. 
42, 95 L. ed. Adv. Ops. 55, 71 S. Ct. 
108, 19 U. S. Law Week 4007. (No. 
81, decided November 13, 1950.) 

The United States brought suit 
for recovery of $8,701.65 in taxes and 
interest allegedly due under §7 (a) 
(2) of the Marihuana Tax Act, 50 
Stat. 551, mow §2590(a) (2) of the 
Internal Revenue Code. The Dis- 
trict Court dismissed the action with- 
out opinion. On direct appeal to the 
Supreme Court, taken under 28 U. 
S. C. §1252, defendants contended 
that the subsection of the code was 
unconstitutional on the ground that 
it levied a penalty, not a tax. 

Mr. Justice CLARK delivered the 
unanimous opinion of the Court re- 
versing. He says that the tax im- 
posed has a regulatory effect and 
bears a close resemblance to a pen- 
alty, but that this does not render it 
invalid, since it has long been held 
that Congress may impose taxes to 
regulate or even discourage the ac- 
tivities taxed, and even though the 
taxes may touch activities that Con- 
gress otherwise may not regulate. 
The tax is imposed upon the trans- 
feree of marihuana, but if he fails to 
pay, upon the transferor, and it is 
not conditional upon commission of 
a crime, he declares. Since the trans- 
feror’s liability does not rest on crim- 
inal conduct, the tax is a civil rather 
than a criminal sanction. ‘The impo- 
sition of such severe tax burdens on 
both transferor and transferee is 
“reasonably adapted to secure pay- 
ment of the tax by transferees or 
stop transfers to unregistered per- 
sons ...” he concludes. 

The case was argued by Philip EI- 
man for the United States. 


UNITED STATES 


Counterclaim in Bankruptcy Proceed- 
ings Does Not Constitute “Written 
Request for Relief” Within Meaning 
of War Contract Hardship Act 


=" Fogarty v. United States, 340 U.S. 
8, 95 L. ed. Adv. Ops. 1, 71 S. 
Ct. 5, 19 U.S. Law Week 4001. (No. 


6, decided November 6, 1950.) 

Fogarty was trustee in bankruptcy 
of Inland Waterways, Inc., which 
had entered into contracts with the 
United States in 1941-1942 financed 
by government-guaranteed loans and 
advances for ‘the construction of 
naval vessels. Inland Waterways’ 
petition in bankruptcy was filed De- 
cember 18, 1942, and the United 
States filed claims in the proceedings 
based on the unpaid balance of the 
loans plus interest, the cost of com- 
pleting work on the ships and de- 
creased costs resulting from certain 
changes in the plans and specifica- 
tions. Inland Waterways filed a 
counterclaim based on payments due 
for progress in construction, over- 
time work, changes in the plans and 
in wage rates involving increased 
cost, the value of partially completed 
work requisitioned by the Govern- 
ment and the cost of its preservation. 
On February 20, 1945, the Govern- 
ment aud petitioner executed an 
agreement compromising these claims 
upon payment of $16,000 by the 
United States to the petitioner. This 
case involves a claim that petitioner 
filed February 1, 1947, under the 
War Contract Hardship Claims Act, 
commonly called the Lucas Act, 60 
Stat. 902, 41 U.S.C. §106 note, based 
on the same matters which had been 
the subject of the compromise agree- 
ment in the bankruptcy proceedings. 
The same documents and the coun- 
terclaim itself were relied on as con- 
stituting a timely request for relief 
under the Lucas Act. The War Con- 
tracts Relief Board of the Navy De- 
partment denied the claim. The 
United States District Court granted 
a motion for summary judgment in 
the Government's favor, and the 
Court of Appeals affirmed. 

On certiorari in the Supreme 
Court, Mr. Justice Minton delivered 
the opinion of the Court affirming. 
The only question decided by the 
Court of Appeals, he said, was 
whether the counterclaim in the 
bankruptcy proceedings constituted 
a “written request for relief” as re- 
quired by Section 3 of the Lucas 
Act. He considers the legislative his- 
tory of the Act, and declares that it 





contemplates relief by grace and not 
of right. Nothing in the language 
of the Act, he observes, defines 
“written request for relief”, and since 
the legislative history does not show 
that any settled usage of the term 
was brought before the Congress, no 
particular form of notice is required; 
it must be sufficient “to apprise the 
Agency [to which request was made} 
that it was being asked to grant ex- 
tralegal relief under the First War 
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Powers Act for loss sustained in the 
performance of war contracts”. The 
documents relied upon by the peti- 
tioner do not meet this test, he says, 
for they sought payment as a matter 
of right and not as a matter of grace. 
Petitioner himself thought of them 
as legal claims for compensation, he 
says, for he included them in the 
counterclaim filed with the bank- 
ruptcy court which obviously had no 
jurisdiction to award any extralegal 


A Problem of Proving Title: 
The R.F.C. and the Louisiana Purchase 


®" The Editors have received the fol- 
lowing story from E. N. Eisenhower, 
of Tacoma, Washington: 

A New Orleans attorney, repre- 
senting a Louisiana client, called at 
the R.F.C. office in regard to a loan 
for his client. Upon being informed 
that the loan would be granted if 
title to the property was good and 
sufficient, the lawyer returned home. 
After exhaustive work he ran the 
title down to the year 1803 and sent 
a rather voluminous, but most ac- 
curate, abstract of title by mail to 
the R.F.C. along with the applica- 
tion in proper form for the loan. 
Presently he received a letter from 
the R.F.C. as follows: 


“Dear Sir: 

We received today your letter en- 
closing application for your client, 
supported by abstract of title. Let 
us compliment you on the able man- 
ner in which you have prepared and 


presented the application. Your ab 
stract clearly demonstrates that you 
are not without ample experience 
in this line of your profession. We 
have observed, however, that you 
have not claimed the titles back be- 
fore the year 1803, and before final 
approval can be accorded the appli- 
cation, it will be necessary that titles 
be claimed back of that year. Yours 
truly, etc.” 

The attorney perused the letter in 
utter disgust, profaned rather pro- 
fusely, called his secretary and dic- 
the the 


tated letter to 


R.F.C. 


following 


“Gentlemen: 

Your letter regarding titles in 
case No. 189156 received. I note you 
wish titles to extend further than I 
have presented them. I was unaware 
that any educated man in the world 
failed to know that Louisiana was 
purchased by the United States from 


the First War 
Act. The Court agree with the Court 
of Appeals that no “written request 
for relief” was filed, he concludes, 
and that the petitioner cannot avail 
himself of the recovery offered by 
the Lucas Act. 

Mr. Justice BLACK concurred in 
the result. 

The case was argued by George 
M. Shkoler for the petitioner, and by 
Oscar H. Davis for the United States. 


relief under Powers 


France in 1803. The title to the land 
was acquired by France by right of 
conquest from Spain. The land came 
into possession of Spain by right of 
discovery made in 1492 by a Spanish- 
Portuguese sailor named Christopher 
Columbus, who had been granted 
the privilege of seeking a new route 
to India by the then reigning mon- 
Queen Isabella. The good 
Queen, being a pious woman and 


arch, 


careful about titles (almost as care- 
ful, I might say as the R.F.C.) took 
the precaution of securing the bless- 
ings of the Pope of Rome upon the 
voyage before she sold her jewels to 
help Columbus. Now, the Pope, as 
you know, is the emissary of Jesus 
Christ, who is the son of God, and 
God, it is commonly accepted, made 
the world. Therefore, I believe it is 
safe to presume that he also made 
that part of the United States called 
‘Louisiana’ . . . and I hope to hell 
you're satisfied.” 
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Aliens . Internal Security Act of 
1950 . . . Attorney General's discre- 
tionary power to deny bail to aliens 
detained under Act held subject to 
judicial review, but aliens have bur- 
den of proving abuse of discretion 
by clear and convincing evidence. 


= In re Carlson, U. S. D. C., S. D. 
Calif., November 10, 1950, Harrison, 
J. (Digested in 19 U. S. Law Week 
2213, November 28, 1950). 

Petitioners, detained without bail 
by the Attorney General pending 
deportation proceedings because of 
their alleged membership in_ the 
Communist Party, contended in the 
instant habeas corpus proceedings 
that the Attorney General’s return 
to an order to show cause was in- 
sufficient and that they were entitled 
to their discharge on the state of the 
record as a matter of law. The Gov- 
ernment argued that §23 of the In- 
ternal Security Act of 1950, amend- 
ing the Immigration Act of 1917, 8 
USC §156, gave the Attorney Gen- 
eral absolute discretion in the matter 
of bail, and that the exercise of such 
discretion was not subject to review. 
Section 23 provides that an alien 
subject to deportation “may, in the 
discretion of the Attorney General 
(1) be continued in custody; or (2) 
be released under bond in _ the 
amount of not less than $500, with 
security approved by the Attorney 
General; or (3) be released on con- 
ditional parole”. 

Rejecting the contentions of both 
parties, the Court held that the dis- 
cretionary power granted the Attor- 
ney General was subject to judicial 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 


ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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review, but that aliens claiming an 
abuse of such discretion had the bur- 
den of proving such abuse by clear 
and convincing evidence. Section 23 
was construed as a legislative adop- 
tion of clarifying language read into 
the original §156 by certain rulings 
of the United States Court of Ap- 
peals for the Second Circuit (U.S. 
ex rel. Zapp v. District Director, 120 
F. (2d) 762, and U.S. ex rel. Potash v. 
District Director, 169 F. (2d) 747), 
and not a change in the law giving 
the Attorney General absolute dis- 
cretion. The language of the Zapp 
and Potash decisions, together with 
a comparison of the language of the 
old and amended sections, was said 
to indicate that no such grant of 
power was either intended or given 
as would exempt the Attorney Gen- 
eral from all control in granting or 
denying bail. It was considered 
equally clear since the decision of 
the Potash case that, in the absence 
of proof by clear and convincing 
evidence that the Attorney General 
had abused his discretion, the ad- 
ministrative determination was final. 
Since petitioners chose to rest their 
cause solely on the written record, 
such evidence was found lacking in 
this case and the petitions for writs 
of habeas corpus were discharged. 


Commerce . . . Federal Trade Com- 
mission Act . . . broad statements in 
toothpaste manufacturer's advertise- 
ments as to preference of dentists for 
its product held deceptive and un- 
justified in absence of evidence as to 
possibility of accuracy of sampling 
process on which based . . . testimony 
of four expert dentists based on clin- 
ical experience constituted ‘‘substan- 
tial evidence’’ under Act supporting 
FTC’S findings of deceptive advertis- 
ing, even though experts had not ex- 
perimented with the toothpaste. 


® Bristol-Myers Co. v. Federal Trade 





Comm., C. A. 4th, November 9, 1950, 
Soper, C. J. 

In an action to review and set 
aside a cease and desist order entered 
against plaintiff toothpaste manufac- 
turer by the FTC pursuant to find- 
ings that in advertising its product 
plaintiff had engaged in unfair and 
deceptive acts or practices in viola- 
tion of §§5 and 12 of the Federal 
Trade Commission Act, the Court 
affirmed the Commission’s order and 
sustained its finding that question- 
naires sent by the manufacturer to 
15 per cent of the nation’s dentists 
but answered by less than 20 per 
cent of those interrogated did not 
justify the broad statements in the 
advertisements claiming that twice 
as many dentists in the United States 
personally used Ipana as any other 
dentifrice, and that more dentists 
recommended Ipana for their pa- 
tients than any other two dentifrices 
combined. It appeared that the ques- 
tionnaires were sent to 10,000 of the 
nation’s 65,000 dentists; of the 1,983 
questionnaires returned, 621 dentists 
disclosed a personal preference for 
Ipana, as against less than half that 
number for any competing product, 
and 461 indicated that they custom- 
arily recommended Ipana to their 
patients, as against less than half 
that number for any competing 
product. The Court considered the 
advertisements misleading and likely 
to deceive the average reader. “It 
may well be”, the Court stated, “that 
an accurate estimate of public opin- 
ion or practice can be obtained by 
a sampling process or survey, but 
the record is devoid of information 
on this subject and in the absence 
of the proof of the scientific prin- 
ciples, if any, which underlie the 
practice, we must rely upon the im- 
pression which the advertisements 
would be likely to make upon the 
mind of a man of ordinary intelli- 
gence. This is not to express the 
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opinion that all advertisements based 
upon surveys must be barred... .” 

The Court also rejected the manu- 
facturer’s contention that the testi- 
mony of four expert dentists, given 
in support of the Commission’s find- 
ings that the use of Ipana in connec- 
tion with massage had no beneficial 
effect, did not constitute “substan- 


, 


tial evidence” under §5(c) of the 
Federal Trade Commission Act and 
§10(e) of the Administrative Pro- 
cedure Act, each 
based his opinion upon clinical ex- 
perience only, without experiment- 
ing with Ipana and without making 
scientifically controlled experiments 
necessary for the acquisition of posi- 
tive knowledge, as distinguished 
from opinion. Noting that the ex- 
perts were familiar with and com- 


because witness 


petent to testify as to the ingredients 
used in Ipana, the Court ruled that 
expert opinions based upon general 
clinical experience could not be con- 
sidered valueless merely because they 
were not also supported by experi- 
mentation. It was pointed out that 
opinion evidence based on the gen- 
erai medical and pharmacological 
knowledge of qualified experts had 
often been held to constitute sub- 
stantial evidence, even if the experts 
had no personal experience with the 
product, and even where witnesses 
who had personally observed the ef- 
fects of the product testified to the 
contrary. 

Constitutional Law .. . restrictive 
covenants . . . damage action for 
breach of racial real property re- 
strictive covenant may not be main- 
tained in District of Columbia. 


® Roberts et al. v. Curtis et al., 93 
F. Supp. 604, U.S.D.C., D.C., Octo- 
ber 5, 1950, Holtzoff, D.J. 
Granting the motion to dismiss a 
damage suit for breach of a racial 
real property restrictive covenant, 
the United States District Court for 
the District of Columbia held that 
such an action was barred by the 
United States Supreme Court’s rul- 
ings in Hurd v. Hodge, 334 U.S. 25, 
and Shelley v. Kraemer, 334 U.S. 1 
(34 A.B.A.]. 599), that it was con- 
trary to the Fourteenth and Fifteenth 


Amendments to the Constitution 
and contrary to the public policy to 
aid in the enforcement of such cove- 
nants by judicial proceedings. A\l- 
though the actions involved in those 
cases were suits for injunctions, the 
Supreme Court’s decisions were con- 
strued as “withholding any assist- 
ance by way of judicial action of any 
kind from the enforcement of such 
restrictive covenants”, and hence to 
be “broad enough” to cover actions 
for damages as well. The Court ob- 
that 
covenants were not invalid so long 


served such racial restrictive 
as their purposes were achieved by 
voluntary adherence of the parties 


to the terms of the agreement. 


Constitutional Law . . . due process 
. Utah statute making it a 
crime to conspire ‘‘to commit any act 


of law. . 
injurious . . . to public morals" held 
void for vagueness and uncertainty 
under Fourteenth Amendment. 

® State of Utah v. Musser, 223 P. 
(2d) 193, Utah Supreme Court, Oc- 
tober 31, 1950, Wade, J. 

On appeal to the United States 
from defendant’s 
conviction under a Utah statute 
(§103-11-1, U.C.A. 1943) making it a 
crime for two or more persons to 


Supreme Court 


““ 


conspire “(5) to commit any act in- 


jurious . . . to public morals . . .”, 
the convictions were set aside and 
the case remanded to the Supreme 
Court of Utah for determination of 
the question whether the statute was 
so vague and indefinite that it failed 
adequately to define the offense or to 
give reasonable standards for de- 
termining guilt. The evidence show- 
ed that defendants were parties to 
an agreement to teach and advocate 
the practice of polygamy and unlaw- 
ful cohabitation by other persons. 
Writing for the Court, Wade, J., 
ruled that, in the absence of any 
statutory language, legislative pro- 
nouncements or judicial construc- 
tion limiting the general meaning 
of the words used in the conspiracy 
statute, Subsection 5 was void for 
vagueness and uncertainty under the 
due process clause of the Fourteenth 
Amendment, and hence defendants’ 
conviction thereunder could not be 
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upheld. It was pointed out that in 
the case of City of Price v. Jaynes et 
al., 191 P. (2d) 606, the Court simi- 
larly held invalid a city ordinance 
denouncing as a crime the violation 
of the right of the people of that 
city “to be secure in their persons, 
houses, papers and effects against 
unreasonable searches and seizures”. 
Noting that the weérds of that ordi- 
nance were taken directly from the 
Fourth Amendment and that they 
had been judicially construed many 
times, the Court asserted, “certainly 
in the absence of any judicial con- 
struction of the words of this [con- 
spiracy} statute, which is equally 
vague and uncertain, we are not 
justified in the absence of some his- 
torical basis therefor in limiting this 
statute by construction.” 


Department of Justice . . . Subversive 
Activities Control Act of 1950... 
regulations carrying out provisions of 
Act issued governing admission, de- 
portation and exclusion of aliens. 

=" Code of Federal Regulations, Tit. 
8, Ch. I, Pts. 90, 110, 117, 120, 123, 
132, 133, 150, 151, 152, 170, 174, 301, 
322, 334, 337, 352, 356, 361, 370, 373, 
375 (15 Fed. Reg. 8104). 

In the Federal Register of Novem- 
ber 28, 1950, the Department of Just- 
ice, carrying out the provisions of 
the Subversive Activities Control Act 
of 1950, announced the promulga- 
tion of new regulations governing 
the admission, deportation and ex- 
clusion of aliens and the amendment 
of previous rules on those subjects. 
The order was made effective as of 
September 23, 1950. 


Labor Law .. . Fair Labor Standards 
Act... fact that employer was sub- 
ject to the FLSA must be alleged and 
proved in criminal prosecution under 
Federal False Claims Act for alleged- 
ly falsifying facts during investiga- 
tion by Wage and Hour Division, 
even though a purpose of investiga- 
tion was to determine coverage of 
FLSA. 

® U.S. v. Moore, C.A. 5th, Novem- 
ber 8, 1950, Hutcheson, C.J. (Di- 
gested in 19 U.S. Law Week 2204, 
November 21, 1950). 
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Ihe lower court dismissed an in- 
dictment under the Federal False 
Claims Act (18 USC §80) charging 
an employer with falsifying a “ma- 
terial” wage and hour fact “to wit: 
the true basis of employment of 
Mollie C. Reubert, the same being 
a matter within the jurisdiction of 
the Wage and Hour Division of the 
United States Department of Labor”, 
during an inspection of his business 
by the Wage and Hour Division. 
The Government contended on ap- 
peal that an allegation that the em 
ployer was engaged in interstate com 
merce or otherwise subject to the 
Fair Labor Standards Act was not 
essential and pointed out that other- 
wise falsification in an investigation 
to determine whether the employer 
was within the coverage of the FLSA 
would not be a violation of the False 
Claims Act unless it appeared that 
the employer was actually within 
such coverage. 

“unten 
able”, the Court reasoned that, since 
the False Claims Act made “ma- 


Describing this position as 


teriality” an essential ingredient of 
the offense, the employer's allegedly 
false statements would have been 
material only if he were subject to 
the FLSA. Therefore, the Court 
ruled, the Government must allege 
and prove that the employer was 
within the coverage of the FLSA. It 
was pointed out that the express 
terms of the False Claims Act cover 
ing only false and fictitious state- 
ments made “in any matter within 
the jurisdiction of any department 
or agency of the United States” re- 
futed the claim that an inquiry made 
by an agency to ascertain its jurisdic- 
tion was, within the invoked statute, 
a matter within the agency’s juris- 
diction. 

The Court agreed, however, that 
the indictment, alleging that the 
matters falsified by the employer 
were “material” and “within the 
jurisdiction” of the Wage and Hour 
Division, was sufficient on its face to 
charge a violation of the False Claims 
Act. 


Landlord and Tenant. . . federal rent 
control Federal Housing Ex- 


pediter held bound under Housing 
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and Rent Act of 1947 by city coun- 
cil's decontrol decision where coun- 
cil complied with Act's formal re- 
quirements in making its finding that 
local housing shortage no longer 
existed. 


® Babcock v. Woods, U.S.D.C., D.C., 
November 6, 1950, Holtzoff, D.]. 

Section 204 (j) (3) of the Housing 
and Rent Act of 1947 provides, inter 
alia, that “The Housing Expediter 
shall terminate the provisions of this 
title in any incorporated city, town 
or village upon receipt of a resolu- 
tion of its governing body adopted 
for that purpose in accordance with 
applicable local law and based upon 
a finding by such governing body 
reached as the result of a public 
hearing held after ten days’ notice, 
that there no longer exists such a 
shortage in rental housing accom- 
modations as to require rent control 
in such city, town or village... .” 
In the instant action brought by a 
Los Angeles property owner, and in 
which the City of Los Angeles inter- 
vened as a party plaintiff, to require 
the Housing Expediter to terminate 
rent controls in Los Angeles, it ap- 
peared that formal requirements of 
the statute had been complied with. 
The Expediter, however, declined to 
act on the basis of the resolution be- 
cause he found that the evidence did 
not justify the conclusions reached. 
It was claimed that mere compliance 
with the prerequisites of the statute 
was not conclusive upon the Ex- 
pediter. 

Denying the motion to dismiss the 
complaint, the United States District 
Court for the District of Columbia 
held that the Expediter had no au- 
thority under §204(j)(3)of the Act to 
challenge a city council's finding that 
a local housing shortage no longer 
existed, but was required to termin- 
ate federal rent control for a city if 
the council complied with the Act’s 
formal requirements. The Court em- 
phasized the statutory provision that 
the Expediter “‘shall” terminate rent 
controls, not “may” terminate them, 
upon compliance with the statute. 
Accordingly, although the Expediter 
had a right to determine whether the 
formal requirements of the statute 








had been complied with, he could 
not “go behind the resolution” and 
review the evidence introduced at 
the hearing. 

In dismissing the contention that 
the resolution was not adopted in 
accordance with applicable local 
law, the Court pointed out that the 
resolution contemplated by the Act 
was not to be dealt with or con- 
sidered as a city ordinance. 


Radio Communication . . . television 
temporary restraining order is- 
sued suspending Federal Communica- 
tions Commission's order of October 
10, 1950, authorizing the Colum- 
bia Broadcasting System to begin 
commercial color telecasts on No- 
vember 20, 1950. 
® Radio Corporation of America et 
al. v. U.S. and Federal Communica- 
tions Comm., US.D.C., N.D. IIL, 
November 16, 1950, per curiam. 
Plaintiffs, on October 17, 1950, 
brought this action to enjoin, set 
aside and annul the Federal Com- 
munications Commission’s order of 
October 10, 1950, adopting the color 
television system of the intervener, 
Columbia Broadcasting System, and 
precluding the transmission of the 
color television system proposed by 
plaintiff Radio Corporation of Amer- 
ica, as well as other proposed systems 
(see 36 A.B.A.J. 1030, December, 
1950). The order authorized CBS to 
begin commercial color telecasts on 
November 20, 1950. Pending deter- 
mination of plaintiffs’ motion for an 
interlocutory injunction and defend- 
ants’ and intervener’s motions to dis- 
miss the complaint or in the alterna- 
tive for summary judgment, the 
Court, on November 16, 1950, 
granted plaintiff's motion for a tem- 
porary restraining order suspending 
until further order of the Court the 
promulgation, operation and execu- 
tion of the Commission’s order. The 
Court stated that it did not have 
sufficient time prior to November 20 
to consider fully the issues raised by 
the complaints and affidavits filed by 
the parties. Emphasis was placed on 
the costs required for the public 
to adapt and convert the existing 
9,000,000 television receivers so that 
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black and 
white the programs broadcast in ac- 
cordance with the new standards 
promulgated by the Commission's 
order and the further costs required 
to enable them to receive in color. 
Che Court found that plaintiffs and 
interveners, representing manufac- 
turers, employees, a distributor, a 
television broadcaster, a proponent 
of a color television system, set 
television servicemen 
would suffer irreparable damage if 
the Commission's order were not re- 
strained or suspended during the 
consideration and determination of 
the action for an interlocutory in- 
junction, by virtue of the impair- 
ment of the market acceptance of 


they would receive in 


owners and 


present television receivers and by 
virtue of the inability of present 
television receivers to receive any 
broadcast on the standards adopted 
by the order without substantial ex- 
penditures which might prove to be 
useless. 


Trade-Marks, Trade Nanses and Un- 
fair Competition . . . contracts .. . 
appropriation of radio broadcasts... 
interference with contractual rela- 
tions . . . sale of phonograph rec- 
ords made from unauthorized “off the 
air’’ recordings of radio broadcasts 
of operatic performances enjoined as 
unfair competition and wrongful in- 
vasion of contractual rights of opera 
company, broadcasting company and 
recording company given exclusive 
right to make phonograph records of 
such performances opera com- 
pany's property rights in operatic 
productions held not abandoned by 
broadcast of performances. 

®" Metropolitan Opera Assn., Inc., 
and American Broadcasting Co., Inc. 
v. Wagner-Nichols Recorder Corp. 
et al., N.Y. Supreme Ct., Spec. Term, 
N. Y. Cty., October 18, 1950, Green- 
berg, J. 

In an action alleging unfair com- 
petition, plaintiffs, Metropolitan 
Association and American 
Broadcasting Company, and _ inter- 
vening plaintiff, Columbia Records 
Company, sought to enjoin defend- 
ants from recording, advertising, 
selling or distributing musical per- 
formances of Metropolitan Opera 


Opera 


broadcast over the air, or phono- 


graph recordings thereof, from using 
the name “Metropolitan Opera” or 
any similar calculated to 
mislead the public into believing 
that the records sold by defendants 
were made under plaintiffs’ control 
and supervision or sold with their 
consent, or from using, recording or 


name 


selling records of any operatic per- 
formance broadcast over the facili- 
ties of American Broadcasting. Un- 
der separate contracts, Metropolitan 
Opera had granted to American 
Broadcasting the exclusive right to 
broadcast its operatic performances 
and to Columbia Records the ex- 
clusive right to make and sell phono- 
graph records of such performances; 
in this connection, Metropolitan 
Opera reserved the right to approve 
all recordings before their release to 
the public. It appeared from affida- 
vits that the phonograph records 
made by defendants from unauthor- 
ized recordings of Metropolitan 
Opera’s performances were inferior 
in quality to the recordings made 
by Columbia Records from “live” 
performances, failed to meet the 
artistic and technical standards re- 
quired by Metropolitan Opera for 
its approval of authorized record- 
ings, and were sold as recordings of 
Metropolitan Opera at considerably 
less than those offered by Columbia 
Records. It was alleged that by their 
activities defendants had appro- 
priated and exploited the result of 
the expenditures, labor and skill of 
plaintiffs as embodied in the broad- 
cast performances, endangered the 
opera company’s good will and repu- 
tation for artistic excellence, and im- 
paired its revenues from the sale of 
authorized recordings, as well as the 
value of future exclusive recording 
privileges guaranteed by Metropoli- 
tan Opera. Defendants contended 
that the complaints failed to state a 
cause of action in that they did not 
allege defendants were ‘‘palming off” 
their recordings as those of plaintiffs, 
or that plaintiffs were in competition 
with defendants; they further urged 
that plaintiffs had no property rights 
in the broadcast performances and 
that defendants were therefore free 
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to record these performances and 
sell their recordings. 

Finding that irreparable injury 
was threatened by the continuance 
of the sale of the records, the Court 
granted a preliminary injunction 
and held that the unauthorized rec- 
ordings of the operatic broadcasts 
and the sale of the phonograph rec- 
ords constituted unfair competition 
and a wrongful invasion of the opera 
company’s exclusive right to license 
the commercial recordings of its pro- 
ductions, as well as an unjustifiable 
interference with the contractual 
rights of Metropolitan Opera and 
Columbia Records. Rejecting de- 
fendants’ contention that an allega- 
tion of “palming off” was essential 
to a cause of action in unfair com- 
petition, the Court referred to the 
United States Supreme Court’s deci- 
sion in International News Service 
v. Associated Press, 248 U.S. 215, ex- 
tending the doctrine of unfair com- 
petition to the misappropriation of 
such property rights as “valuable 
ideas and products”. In view of 
Metropolitan Opera's efforts to re- 
tain effective control over the broad- 
casting and recording of its per- 
formances, the Court ruled that the 
broadcasts did not constitute a gen- 
eral publication or abandonment of 
the opera company’s property rights 
in the productions. The publication 
here was considered no wider than 
the publication of news that was 
held in the /nternational News Serv- 
ice case to constitute “limited pubk- 
lication”. In addition to finding a 
misappropriation of Metropolitan 
Opera’s right to the exclusive use of 
its own name and reputation, the 
Court maintained that the opera 
company’s exclusive right to the 
artistic productions created by the 
use of its skills, artists, money and 
organization had also been invaded 
by defendants’ activities and was en- 
titled to protection as a property 
right. Referring to the decision in 
Pittsburgh Athletic Company v. 
KQV Broadcasting Company, 24 F. 
Supp. 490, sustaining the exclusive 
right of the plaintiff there to con- 
trol the broadcasting of descriptions 
of baseball games played in plain- 
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tiff’s park by the plaintiff's team, the 
Court observed: “There is no reason 
apparent... why the rights of a non- 
profit organization sponsoring one 
of the arts should receive less protec- 
tion than those of the sponsor of 
sporting events.” Further ruling that 
an allegation as to the existence of 
actual competition between the par- 
ties was no longer a prerequisite to 
the cause of action, the Court stated 
that the modern view of the law of 
unfair competition did not rest sole- 
ly on the ground of direct competi- 
tive injury, but on the broader prin- 
ciple that property rights are to be 
protected from any form of unfair 
invasion or 
ity”. 


“commercial immoral- 


United States . . . Federal Tort Claims 
Act . . . suit brought under Act for 
crop damages caused by waterfowl of 
which Government had assumed pro- 
tection pursuant to treaty and statute 
held barred by exemptions contained 
in § 2680(a). 
® Sickman et al. v. U. S., 184 F. (2d) 
616, C. A. 7th, October 24, 1950, 
Duffy, C. J. (Digested in 19 U. S. 
Law Week, October 31, 1950). 
Plaintiffs, landowners and tenants 


on farms adjacent to a game preserve 


that served as a wintering ground 
for large numbers of migratory wa- 
terfowl, sought damages under the 
Federal Tort Claims Act for the al- 
leged destruction of their corn and 
soybean crops in 1946 and 1947 by 
such waterfowl. Plaintiffs contended, 
inter alia, that the Government, hav- 
ing assumed the protection of the 
migratory birds pursuant to treaty 
and statute, had ownership and pos- 
session of the wild fowl while they 
were within the United States, and 
was liable for their depredations. 
Afhrming the judgment below, the 
Court of Appeals held that the Dis- 
trict Court lacked jurisdiction to ad- 
judicate the claims asserted since 
they were “based upon an act or 
omission of an employee of the Gov- 
ernment, exercising due care, in the 
execution of a statute or regula- 
tion...” and “upon the exercise or 
performance or the failure to exer- 
cise or perform a discretionary func- 
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tion or duty on the part of a federal 
agency or employee of the Govern- 
ment” within the two exceptions 
contained in those words in §2680 
(a) of the Act. It was pointed out 
that under the Migratory Bird Treaty 
Act it was unlawful to hunt or kill 
migratory birds except as permitted 
by regulation and that the Secretary 
of Interior was authorized to deter- 
and to what extent 
migratory birds might be hunted 
and killed in any particular year. 
The Court maintained that plaintiffs 


mine whether 


were actually charging negligence of 
the United States acting through 
Congress, rather than any employee 
of the United States, in not also pro- 
viding for the protection of crops 
which migratory wild fowl might 
destroy. The acts or omissions of em- 
ployees complained of were in the 
execution of statutes and regulations 
and thus within the first exception 
§2680 (a). They were also 
in the execution 


stated in 
“of a duty, discre- 
tionary or otherwise, imposed by 
law” so that they fell within the 
second exception. The Secretary of 
Interior’s determinations with re- 
gard to migratory birds were deemed 
to involve a func- 
tion”. The District Court was held 
to have properly determined that 


“discretionary 


the discretionary function exception 
in §2680 (a) was applicable. 

On the merits (in the event of the 
ruling on the jurisdiction not being 
sustained on review), the Court re- 
jected plaintifls’ theory as to the 
ownership of the migratory wild 
and that the United 
States, considered as a private person 
within the meaning of §§1346(b) 
and 2674 of the Tort Claims Act, 
could not be held liable for the tres- 


fowl ruled 


passes of the fowl since they were 
ferae naturae and had not been re- 
duced to possession. 


United States . . . government person- 
nel . . . special personnel procedures 
established in the interest of the na- 
tional defense. 

= Executive Order No. 10180, The 
President, November 13, 1950 (15 
Fed. Reg. 7745) . 


It was directed by Executive Or- 


der 10180, published in the Federal 
Register of November 15, 1950, that 
on and after December 1, 1950, all 
appointments in the executive 
branch of the Government should be 
made on a nonpermanent basis ex- 
cept those of Presidential appointees 
and postmasters in all classes of post 
offices. It was provided, however, 
that permanent appointments were 
permissible whenever, in unusual 
circumstances, the Civil Service Com- 
mission for positions in the competi- 
tive service, or the head of the agency 
concerned for positions outside the 
competitive service, determined that 
permanent appointments were in 
the the Government. 
Agencies may, however, appoint on 
a permanent basis persons selected 


interest of 


for permanent appointment prior to 
December 1, 1950. 

On and after September 1, 1950, 
and until such time as the President 
may find it no longer necessary in 
the interest of the national defense, 
all promotions, transfers of person- 
nel from one agency to another, and, 
except as otherwise provided, re-em- 
ployment of former federal employ- 
ees shall be on a nonpermanent basis; 
and on and after December 1, 1950, 
any reassignment may, in the dis- 
cretion of the head of the agency 
concerned, be on either a permanent 
or nonpermanent basis. 

The is directed, in 
carrying out any authority 
granting the right to re-employment, 
to prescribe regulations limiting it 


Commission 


legal 


to employment in the lasi position 
occupied on a permanent basis or 
in one of equal seniority, status and 
pay. The Commission may provide 
by regulation, however, for non- 
permanent re-employment in a posi- 
tion of higher grade or 
given 


salary. 
nonpermanent ap- 
pointments pursuant to this Order 
are excluded from the operation of 
the Civil Service Retirement Act 
unless eligible for retirement bene- 


Persons 


fits by continuity of service or by 


reinstatement, or otherwise. 


Venue . . . transfers in interest of 
justice . . . two mistrials and record- 
ing of all witnesses’ testimony held 





insufficient grounds under §1404(a), 
for retransfer by U. S. District Court 
for Florida of Federal Employers’ 
Liability Act suit to District of New 
York whence it originally had been 
transferred . . . federal court of ap- 
peals has jurisdiction of petition for 
writ of mandamus attacking district 
court's retransfer order. 


® Atlantic Coast Line R.R. Co. v. 
Davis, C.A. 5th, Russell, C.J., No- 
vember 16, 1950. 

The instant Federal Employers’ 
Liability Act suit originally had been 
filed in United States District 
Court for the Southern District of 
New 
pursuant to the venue transfer provi 
sion of the Judicial Code to the 
United States District Court for the 
Southern District of Florida, where 


the 


York and had been removed 


the fatal injury occurred and where 
all the 
1404 (a) of the Code provides for a 


witnesses resided. Section 
change of venue “for the conveni- 
ence of parties and witnesses, in the 
interest of justice’’ to any federal 
district where the action “might 
have been brought’. After two mis- 
trials had occurred, plaintiff moved 
under §1404(a) for a retransfer of 
the cause back to New York, stress- 
ing that the convenience of witnesses 
was no longer a consideration since 
all their testimony had been re- 
corded. Finding that it would be “in 
" under §1404 
(a), the District Court for Florida 
granted the motion and ordered the 
action retransferred to the New York 
court. The carrier appealed from 


the interest of justice’ 


this order of retransfer and applied 
to the court of appeals for a writ 
of mandamus to require that it be 
vacated and set aside. 

The Court of Appeals for the 
Fifth Circuit held that the District 
Court for Florida should vacate and 
disregard the order of retransfer and 
let the cause proceed to trial in that 
district. The Court ruled that it had 
jurisdiction to issue the writ of man- 
damus in aid to its appellate jurisdic- 
tion, stating that it was an extraor- 
dinary cause and of a nature which 
rendered the likelihood of any fair 
and effective correction of the action 


of the court by a subsequent appeal 


highly improbable if not impossible 
and that the grounds advanced for 
the retransfer order were so wholly 
insufficient to bring it within the 
§1404(a) that the 
evidenced “an unwarranted 


terms of order 
renun- 
ciation of the district court’s juris- 
diction”. The Court found, however, 
that the 
writ’s issuance at that time in view 
of the fact that the judge of the 
court the 
order to show cause had prayed for 


there was no occasion for 


below in his answer to 
instruction as to the appropriate 
procedure. It was also deemed un- 
necessary to consider the appeal and 
it was ordered dismissed. 

Turning to the merits, and stat- 
ing that the question was one of 
first impression, the Court declared 
that it could be “reasonably argued” 
that the venue transfer provision, 
considered in the light of its pur- 
and the 
of forum non conveniens, envisioned 


pose relation to doctrine 
and authorized, after the plaintiff 
had made the permissible choice 
of venue, only one determination 
the trial 


thereafter of venue for 


which would best serve “the con- 
venience of the parties and the wit- 
nesses, in the interest of justice’. 
Such a construction of §1404(a), the 
Court stated, 


possibility of shuttling of the cause 


“would remove any 


or of conflict between the several dis- 
trict courts, each of coordinate juris- 
diction, which from 


would arise 


The Court, how- 


find it 


plural transfers”. 
ever, did not necessary to 
adopt this view under the circum- 
stances presented, since the two mis- 
trials and the availability of all the 
testimony of the known witnesses 
were deemed legally insufficient rea- 
sons to support the retransfer order. 
It was the Court’s position that the 
necessity for the direction of two 
mistrials failed to establish either 
that injustice had been done, to pre- 
vent recurrence of which the cause 
that an- 
other trial would not result in the 


should be transferred, or 
rendition of a proper verdict. Neither 
was it found that the question of the 
“convenience of the parties and wit- 
nesses” was changed by the existence 
of the transcripts of the evidence, in 
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view of the advantage of the oral 
the 
jury’s presence over its presentation 


presentation of testimony in 


from the record. 


War .. . Trading with the Enemy Act 
. . . Alien Property Custodian cannot 
vest as enemy alien property “within” 
or ‘subject to the jurisdiction of" the 
United States funds evidenced by ne- 
goticible bonds issued by American 
corporation but held outside United 
States since such bonds constitute debt 
itself. 

® McGrath v. Cities Service Co. and 
Chase National Bank of the City of 
New York, 93 F. Supp. 408, U.S.D.C., 
S.D.N.Y., October 24, 1950, Mce- 
Gohey, D.]. 

The Alien Property Custodian in 
this action sought to vest certain 
funds represented by an American 
utility company’s negotiable bearer 
bonds. The Trading with the Enemy 
Act, §5(b)(1), and Executive Order 
9095, §2(c), authorize the vesting of 
alien property “subject to the juris- 
diction of” or “within” the United 
States. The did not 
contend that the bonds were within 


Government 


or subject to the jurisdiction of the 
United States at the time of the mak- 
ing of the vesting order but con- 
tended that they merely evidenced, 
and were to be distinguished from, 
the “debt or other obligation” and 
that that was within or subject to 
the jurisdiction of the United States 
at that time. 

Ruling against the Government’s 
position, the Court held that the 
“debt or other obligation” sought 
to be reached by the vesting order 
was not subject to the jurisdiction 
of the United States, since the nego- 
tiable bonds were to be regarded as 
constituting the debt itself and not 
merely evidence of the obligation. 
Reference made to the state- 
ment in the Restatement of Conflict 


was 
of Laws, §52, Comment a, that “a 
negotiable instrument is a document 
embodying a right; and the state 
which has jurisdiction of the docu- 
ment has jurisdiction of the right”. 
The Court also noted that the Treas- 
ury Department took a similar view 
in the analogous problem of taxa- 
tion of estates of nonresident aliens. 
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Further Proceedings in Cases Reported 
in this Division. 

®" The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, November 6, 1950: 
Fogarty v. U. S.—United States (35 
A.B.A,]. 938, November, 1949; 36 
A.B.A.J. 410, May, 1950). 

AFFIRMED, November 27, 1950: 
U.S. v. Standard Oil Co. of N. J.—In- 
surance (36 A.B.A.J. 138, 682, Feb- 
ruary, August, 1950) . 

AFFIRMED, December 4, 1950: 
Feres v. U. S.—United States (36 
A.B.A.J. 60, January, 1950); Jeffer- 
son v. U. S.—United States (34 
A.B.A.J. 607, July, 1948; 36 A.B.A.]. 
226, March, 1950). 

REVERSED, 


November 27, 1950: 


English Bar Student 
(Continued from page 44) 
(our National Guard) for four 
years. There is an Inns of Court 
Regiment in the Territorial Army, 
but that will be little consolation 
for the student of 19 who has grown 
out of all his clothes, and who will 
leave the Army with no bounty, no 
gratuity, no suit and no ex-service 
studying grant, for that finished 
some time ago. After a gap of eight- 
een months in his thinking life, he 
will have to start studying all over 
again, with the additional burden 
of financial worries. 

You may be saying “Agreed, that’s 


Natural Law 

(Continued from page 39) 

the worse confusion and the more 
inexcusable. It makes for the na- 
tural-law adherents many unneces- 
sary enemies. It arises when they say 
such things as “What is not right 
reason is not law”; “that which con- 
travenes the law of God is not true 
law”; and “men have natural rights 
which the state cannot remove”. 
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U. S. v. U. S. Gypsum Co.—Sherman 
Act (32 A.B.A.J. 880, December, 
1946; 33 A.B.A.J. 726, July, 1947; 
34 A. B. A. J. 324, April, 1948; 36 
A.B.A.J. 576, July, 1950) (on Gov- 
ernment’s appeal from summary 
judgment in its favor on ground that 
judgment was too narrow). 

REVERSED, December 4, 1950: 
Griggs v. U. S.—United States (36 
A.B.A.J. 60, 576, January, July, 
1950). 

PROBABLE JURISDICTION NOTED, 
November 13, 1950: California State 
Automobile Association Inter-Insur- 
ance Bureau v. Downey—Insurance 
(36 A.B.A.J. 573, July, 1950). 
® The following action has been 
taken by the United States Court of 
Appeals for the Second Circuit: 


rough, but what about the prewar 
student?” Two facts only are needed 
to answer that question—parental 
affluence has gone down; the cost 
of living up. 

The student's second great worry 
here is trying to find a quiet place 
to work. Mr. Sturgess has told you 
in his letters that Lincoln’s was the 
only Inn with a library after the 
bombing, but one by one the other 
Inns have acquired temporary ac- 
commodation. The main trouble is 
that these modern buildings do not 
instil that sense of awe and respect 
which the cathedral-like did. Con- 
sequently, silence suffers despite 


Now, as Pound explains to us, much 
of this kind of talk has been merely 
handed down from the times when 
positive law was a part of theology, 
so that there was a certain truth in 
saying that legal right was natural, 
i.e. religious, right. But what these 
people are doing now is confusing 
ought with is, the ought of moral 
law with the its of positive law.' 
Thus, if a senator says that there is 


REVERSED, December 5, 1950: 
U. S. v. Coplon—Evidence (36 
A.B.A.J. 316, April, 1950). (The case 
will be reviewed in the February 
issue) . 

AFFIRMED, December 6, 1950: 
U. S. v. Hiss—Evidence (36 A.B.A.J. 
222, March, 1950). 


® The following action has been 
taken by the New York Court of Ap- 
peals: 

AFFIRMED, November 30, 1950: 
Thompson et al. v. Wallin et al— 
Constitutional Law (36 A.B.A.J. 
136, 407, 410, February, May, 1950); 
L’Hommedieu et al. v. Board of Re- 
gents of the University of the State 
of N. Y. et al.—Constitutional Law 
(36 A.B.A.J. 407, May, 1950). 


ubiquitous notices requesting mem- 
bers to refrain from talking. 

From noon until 2 o'clock each 
day, Lincoln’s Inn library rever- 
berates to the raucous voice of the 
Communist speaker on a soap-box 
in Lincoln’s Inn Fields, telling his 
audience, inter alia, that even the 
youngest barrister can afford to 
squander fifteen guineas on a wig. 
The lawyers know that they are the 
guardians of free speech, but they 
feel that this is carrying the com- 
mon law principle too far. 

Eric STOCKDALE 


The Common Room 
Middle Temple 
London 


a higher law than the Constitution, 
he cannot reasonably mean that 
there is a positive law in the United 
States higher than the Constitution, 
for there certainly is not. What he 





6. Pound, op. cit. at 86, 87. 


7. See Adler, ‘Doctrine of Natural Law in 
Philosophy" in Natural Low Institute Proceedings 
1947 (University of Notre Dame, 1949) for a 
logical demonstration of the difference between 
“‘natural’’ law and positive law. 





means is that there is a moral law in 
conflict with the positive law of the 
Constitution, and that the moral 
law ought to prevail. And when 
these people say that anything 
which is not in accord with eternal 
moral principles is not law, they are 
talking nonsense. For if they mean 
law in the sense of morals, they are 
saying in effect that anything not in 
accord with good morals is not good 
morals. And if they use law in the 
sense of positive law, they are saying 
that all actions of the court which 
do not accord with good morals are 
not actions of the court. 

Jones: And that, of course, is 
nonsense. 

Punpir: As you can testify from 
experience. Now let us clinch this 
thing with an anaiogy. Cows and 
sheep are both quadrupeds, just as 
moral law and positive law are both 
law. If we assume that because cows 
are quadrupeds, there are no other 
kinds of quadrupeds, and that the 
claim of any animal to be a quad- 
ruped must be measured by the cow, 
we will find ourselves saying, “All 
sheep which are not cows are not 
quadrupeds.” 

Jones: I have no doubt that 
your argument is valid as far as we 
ordinary lawyers are concerned. I 
certainly wouldn't file an answer of 
“Not Right Reason” or “Against 
the Eternal Principles” to my oppo- 
nent’s complaint. 

Punpit: Of course not. And 
again, if they talk about “natural 
rights”, somebody will immediately 
jump up and say there are no rights 
unless a court will enforce them. 
This merely extends the confusion 
over the word “law” to the word 
“rights”. They are talking about 
what a man ought to be allowed to 
do under an ideal of correct morals, 
while their opponent is talking 
about rights accorded by the posi- 
tive law. 

Jones: You have convinced me 
that natural law is a term inviting 
unnecessary confusion. But surely 
there is more to the beliefs of na- 
tural-law followers than you have 
mentioned. 

Punpit: A great deal more, you 
may be sure. I have not yet disputed 


the validity of the doctrine itself. I 
am merely saying to these people 
who talk of natural law: Stop using 
the wrong words. When you say 
“natural law”, “natural right”, or 
“eternal principles”, stop in your 
tracks and explain what you meap. 
Don’t try to convince us by quoting 
Aquinas and Cicero. Get to the 
essence of the concepts involved. 
Jones: Then what is the true 
nature of the concept of natural law 
as that term is used by its adherents? 
Punpits: The true nature of 
that concept is an attempt to under- 
stand what Pound calls the “unex- 
pressed element” of the law.§ We 
have no one word to denote this 
element. It is a hybrid partaking 
both of reason and emotion. It is 
the standard by which courts inter- 
pret and apply our positive law and 
by which courts and juries exercise 
the discretion which positive law 
permits. And it is the standard by 
which legislatures and courts de- 
velop and change the positive law. 
It is as integral a part of the whole 
function of law, as onion is of a 
good stew. 
JONEs: 


And the natural law peo- 
ple have attempted to define this in- 
gredient? 

PUNDIT: 


Yes, and they are not 
always consistent in this. Some of 
them call it the eternal law of God, 
some are content to regard it as 
eternal principles of reason, and 
some regard the two concepts as 
identical.® 

Jones: But what is their main 
point of dispute with their oppo- 
nents? 

Punpit: If they will but express 
themselves properly, they will elim- 
inate about half their opponents. 
The other half will be found main- 
taining the view that custom, and 
social necessity in terms of custom, 
instead of eternal principles, are the 
source of the unnamed ingredient.'® 
And it has been said by one great 
jurist that it matters little what you 
call it. # 

Jones: Now, if I may refer to 
my own experience for just a mo 
ment, I would like to say that the 
ideal of justice has a great deal to 
do with the actual administration of 


Natural Law 


the law. Any lawyer knows that a 
judge will go very deep in the barrel 
to find a rule or an interpretation or 
a discretionary power to enable him 
to uphold the right of the matter in 
controversy. 

I have always believed, and I 
think every lawyer worthy of the 
name has always believed that the 
very roots of the great tree of the 
law are always athirst for justice. 
And by justice I mean honor and 
decency, and an ideal of “to each 
his own and fair play for all”. But 
whether this ideal derives from eter- 
nal laws or from custom and social 
utility, I am frank to say that I do 
not know. But come, Professor, what 
is your name for this mysterious 
quality? 

Punpit: I have already called it 
O. Henry's third ingredient, the 
onion in the stew. I might go to the 
other extreme and call it the soul, 
the moral being, which inhabits the 
body of law. But I prefer to call 
it simply the conscience of the law. 

Jones: And will you describe it 
as absolute or relative? for I take 
it that customary values are con- 
cededly relative. 

PunpiT: I tempted very 
much to say that it really doesn’t 
matter. For I have the strongest 
sort of inclination to believe that 
whatever Judge X or Legislator Y 
believes as a matter of eternal prin- 
ciples, he would also believe as a 
matter of social necessity and that 
whether he gives the one or the 
other as the basis for his belief is a 
mere matter of rationalization. 

Jones: Then as far as we as law- 
yers are concerned, there is no neces- 
sity or even purpose in this dispute 
between absolutism and relativism? 

PunpitT: Possibly not. But let us 
not press that question too far. To- 
might we have at least brought our- 
selves to an understanding of the 
issue. Let that be sufficient. On an- 
other occasion, and over another 
bottle of Scotch, we may someday 
try to resolve that issue. 


am 





8. Pound, op. cit. at 16. 
9. Pound, op. cit. 8, 9. 


10. See Pound, op. cit., Chapter |; Cardozo, 
Selected Writings at 151, 157 (Fallon 1949). 


11. Cardozo, op. cit. at 161. 
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Another step has been taken towards 
the resumption of prewar conditions 
in the Inns of Court in that it is 
intended to resume the keeping of 
Terms by dining in Hall in the eve- 
nings. Since the war, lunches at mid- 
day have been substituted for eve- 
ning dinners, but, beginning with 
the Michaelmas Term, 1950, it is 
intended to revert to the former cus- 
In the Middle Temple, the 
beautifully restored hall will again 


tom. 


be used for the purpose. Lincoln’s 
Inn will continue in their hall. The 
Inner Temple will use the Niblet 
Hall, as their dining hall was com- 
pletely destroyed, and Gray’s Inn 
have made the necessary arrange- 
ments pending the reconstruction of 
their hall. The keeping of Terms is 
one of the qualifications for Call to 
the Bar and it is compulsory for 
students to eat six dinners in Hall in 
each of twelve terms, unless said stu- 
dents are, at the same time, members 
of a University in the United King- 
dom, or of Girton or Newnham 
College at Cambridge, when three 
dinners in each term only are com- 
pulsory. All proper formalities are 
to be observed. Students will be 
gowned and attired in dark clothes, 
and must be present at Grace before 
dinner and remain until after the 
Grace after dinner has been said. 
The ancient mess system will be re- 
vived, each mess consisting of four 
persons. On Call Night, all students 
called to the Bar will dine attired in 
the habit of a barrister. The price of 
the meal will be 5/—. The custom 
of blowing the horn in the Courts of 
the Middle Temple to summon mem- 
bers to dinner has already been re- 
vived. In earlier years this office was 
performed by a “pannierman”, whose 
duty it was to blow the horn an hour 
before dinner time, and to “bring 
into the Hall pepper, vinegar and 
70 
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mustard and oysters on ffish days, to 
ffurnish the table, and sett out the 
sideboard for the Bar Mess, and to 
take care of the napkins, spoons, 
glasses, etc., belonging or appropri- 
ated thereto’’. 
the bearers of dead corps”. The horn 


He was also “one of 


is now blown half an hour before 
dinner by the head porter. Meals in 
ancient days must have been rough 
by comparison with modern stand- 
ards. It is on record that in the year 
1724 the Middle Temple entered 
into a contract with the cook and 
steward to provide commons at the 
rate of thirteen pence each day, ex- 
cept Grand Days, when one shilling 
more was charged. The commons to 
be supplied were: Sunday, boiled 
mutton and broth, and roasted beef; 
Monday, boiled mutton and broth, 
and boiled beef and roots; Tuesday, 
roasted beef; Wednesday, legs of mut- 
ton roasted; Thursday, roasted beef; 
Friday, oyster, salt fish with eggs, 
puddings or whitings, or beans and 
bacon; Saturday, shoulders of mutton 
roasted. Tasty extras were provided 
on Grand Days. In these days of 
severe rationing of meat it is inter- 
esting to note that “Every mess of 
roasted beef to weigh four pounds”. 
Four persons made up a mess. 


Legal Etiquette 


Recently a member of the Bar was se- 
verely criticised by Mr. Justice Stable 
for failing to put the prisoner in the 
witness-box after the defence had 
cross-examined a woman prosecution 
witness as to her moral character. 
The case was Rex v. Glasspool and it 
was alleged that Albert Kenneth 
Glasspool had obtained from Jean 
Whitwell large sums of money by 
pretending that £700 was owing to 
him by the Westminster Bank, Jersey, 
and that he was about to sell a house 
which he possessed in Jersey for 


£18,500. During the cross-examina- 
tion of Mrs. Whitwell, counsel asked 
questions which implied that the 
morals of the witness might be open 
to question. To two of such ques- 
tions the reply was that she could not 
be described as “a perfectly immoral 
and that she was 
sexual pervert. Glasspool was found 
guilty on both charges and sentenced 
to five years’ imprisonment. In his 
summing up to the jury the judge 
asked “What do you think of this 
case, when a person at whose in- 
stance the attack on Mrs. Whitwell 
has been launched does not go into 
the witness-box and give this account 
about matters in which the only two 
persons who can tell the truth are 
Mrs. Whitwell on the one hand and 
himself on the other? It is for you 
to consider whether the cross-exami- 
nation directed against this lady in 
November [in the Magistrate’s Court 
at Hove], was not directed with the 
intention of throwing up so much 
filth and mud at her that she would 
not dare to face the ordeal of com- 
ing to the Assizes and go through 
the whole horrible experience again. 
She has faced the 
He said that the cross-examination 


woman” not a 


whole world”. 


was the like of which he had never 
seen, heard or read about. After the 
accused had been removed from the 
court the Judge asked if the barrister 
knew, when he conducted the cross- 
examination, that he was not going 
to call the accused and, being an- 
swered in the affirmative, stated that 
he would consider bringing the mat- 
ter to the notice of those who had 
the good reputation of the profes- 
sion at heart; by which he meant 
the Benchers of his Inn. In due 
course, on April 27, 1950, the Bench- 
ers of the Middle Temple held an 
inquiry into the matter to deter- 
mine whether or not counsel had 
been guilty of professional miscon- 
duct in his handling of the defence 
of Albert Kenneth Glasspool. On the 
following day a notice, signed by 
Mr. R. H. Williams, Under-Treas- 
urer, was issued and posted on the 
screen in the Hall. It stated that the 
case was referred to the Bench by Mr. 
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Justice Stable and “In the opinion 
of the Bench, the manner in which 
counsel conducted this defetice did 
fot €oristituite 
coiduét”, 


professional miis- 

In the year 1927 The Gerieral 
Council of the Bar Was asked to settle 
a query as to whether the practice 
of counsel conferring with witnesses 
of fact either singly or in the pres- 
ence of each other, is contrary to the 
established practice of the profes- 
sion. Having taken the matter into 
consideration the following rule was 
passed:— “That in the opinion of the 
Council it is a recognised practice 
that witnesses (other than the parties 
and experts or professional witnes- 
instructing counsel) 
should not be present at consulta- 
tions or conferences with counsel 
and that counsel should not inter- 
view such witnesses before or during 
trial. It is recognised, however, that 
there must necessarily be exceptions 
to this practice. It is not possible 
to formulate the circumstances in 
which a departure from the practice 
is permissible. This is a matter that 
must be left to the judgment and 
discretion of counsel in each case”. 

The result of this ruling has re- 
cently been the subject of consider- 
able discussion in legal circles, aris- 
ing from a strong difference of opin- 
ion between Mr. Commissioner 
Grazebook and Mr. W. R. Rees 
Davies, a member of the Bar. It ap- 
pears that Mr. Rees Davies was taken 
to task, in no uncertain terms, by 


ses who are 


the Commissioner, for having inter- 
viewed a witness in the action outside 
the Court, and immediately prior to 
the hearing. The Commissioner, in 
the course of his judgment, charged 
Mr. Rees Davies with being guilty 
of professional misconduct in having 
interviewed the witness prior to his 
giving evidence. Counsel then 
brought the matter before the Bench- 
ers of his Inn (the Inner Temple) 
for their adjudication and a commit- 
tee was appointed to consider the 
case and to report to the Bench. At 
the Bench table on June 15 it was 
ordered that the following recom- 
mendation of the Committee be re- 
ceived and adopted: “We are unani- 





mously of the opinion that Mr. Rees 
Davies has not been guilty in any way 
of professional misconduct. We are 
satisfied that, in accordatice with the 
Rule of the Bar Council, he did 
exercise his judgment and discretion 
as Coufisel in this particular case. Fur- 
ther, at the request of Mr. Rees 
Davies, we have considered all the 
circumstances of the case, and we are 
satisfied that he exercised his judg- 
ment and discretion properly”. 

These two recent cases serve to 
show, not only the jealousy with 
which the etiquette of the Bar is 
guarded, but also the complete im- 
partiality of the Masters of the Bench 
of the Inns of Court in arriving at 
their decisions where their members 
are concerned. 


Legal Recreation 


A Bar Lawn Tennis society, with 
Viscount Jowitt, Lord Chancellor, 
as its President, and Lord Dunboyne 
as Honorary Secretary and Trea- 
surer, has recently been formed. 
Among its Vice Presidents the So 
ciety numbers Lord Justice Tucker, 
Mr. Justice Hodson, Mr. Justice 
Sellers and Sir Hartley Shawcross 
(Attorney General), while Mr. Jus- 
tice Slade is its chairman. Any mem- 
ber of an Inn of Court may join the 
Society—barristers paying the mod- 
est sum of 5/- annually, and students 
the still more modest sum of 2/-. 
Life membership is open to both 
barristers and students pay- 
ment of three guineas. At present 


upon 


the Society has no courts of its own, 
but it is hoped that, eventually, it 
will be possible to secure courts in 
the Temple Gardens. In the mean- 
time the hospitality of other clubs 
will be relied upon. The inaugural 
meeting was held in the Queen’s 
Room of the Middle Temple. 

It is also proposed to form a Bar 
Squash Rackets Cub, and an inaug- 
ural meeting was held on May 3 in 
the chambers of Mr. S. C. Silkin, son 
of the former Minister of Town and 
Country Planning. The response 
to notices posted up in the Temple 
has not, so far, been very encourag- 
ing, but it is expected that applica- 
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tions for membership, from barristers 
who enjoy a really energetic sport, 
will come later. 

A Temple rowing club is also in 
prospect and the pros and cons have 
already been under discussion. It is 
not yet known if this club intends 
to assert the ancient right of access to 
the ‘Thames by way of the Temple 
Steps, as was done on July 21, 1934. 
On that occasion a boat trip was ar- 
ranged, for members of the Middle 
and Inner Temples, from Temple 
Landing Stage to the docks, when, 
by kind permission of The Port of 
London Authority, a cruise through 
King George V, Royal Albert and 
Royal Victoria Docks was taken. This 
right of access to the river dates back 
seven centuries when the Knights 
Templars were in occupation of the 
site. They early erected on their 
river frontage a pier or landing stage, 
which became known as the New 
Temple Bridge or Stairs, and this 
pier continued in use down to the 
year 1865, when the Victoria Em- 
bankment was built. As the Thames 
was the principal highway from the 
Temple to Queen Elizabeth’s palaces 
at Westminster and Greenwich it is 
more than likely that that Queen 
used the landing stage when she vis- 
ited the Temple from time to time. 
It was at the Temple Stairs that the 
Benchers assembled in August, 1661, 
to receive King Charles Il, when he 
came in the Royal Barge from West- 
minster accompanied by his brother, 
the Duke of York, to honour with his 
presence in the Inner Temple Hall 
The Readers’ Feast of Sir Heneage 
Finch. The right of the two Societies 
to the present landing place is pro- 
tected by the Thames Embankment 
Act of 1862, which provides that 
“The Board may and shall make for 
the two Societies a Landing Place 
with proper and sufficient works and 
conveniences therewith, 
in substitution for their present land- 
ing place . . . and the same shall be 
used by the Inner Temple and the 
Middle Temple, and shall be held, 
enjoyed, and regulated by the two 
Societies as their private Landing 
Place accordingly”. 


connected 
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® Members of our Association are invited to submit short communications expressing 
their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Membership Card 
Serves as Pass 


® Recently at a Canadian port of en- 
try I discovered new value in my 
A. B. A. membership card. In the 
absence of a certificate of naturaliza- 
tion as an American, I assumed that 
my car registration card and Con- 
necticut and Minnesota driver’s li- 
censes would sufficiently indicate my 
citizenship status. But it was not un- 
til the immigration inspector spied 
my A. B. A. membership card that 
he was satisfied. Waving me through 
the gate, he said: “If you are a mem- 
ber of the American Bar Association, 
you must be an American citizen.” 


ARTHUR L. H. STREET 
Minneapolis, Minn. 


Another Vote 
for Logical Commas 


® I was delighted with the Alder- 
man-Tunstall-Perlman exchange. be- 
cause I had thought that my pveoc- 
cupation with “logical” quotation 
marks was a unique eccentricity. Af 
ter bowing more or less gracefully to 
the tyranny of other law printers on 
this issue, I have been especially 
grateful to the JouRNAL for respect- 
ing my carefully spaced quotes in the 
Supreme Court reviews. Please con- 
tinue. 

In this connection, I should like to 
chide the Solicitor General for over- 
looking the inconsistency in the sec- 
tion of the G. P. O. Style Manual 
(Fifth edition 1945, page 120) which 
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he quotes. The rule stated in section 
119 does, as correctly quoted, un- 
equivocally support the common ar- 
bitrary usage. “The comma and the 
final period will be placed inside the 
quotation marks.” The fourth exam- 
ple, however, is the following (my 
quotes omitted) : 

Insert the word “growth,” ‘‘pro- 
duction,” or “manufacture”. 
I have always suspected that the 
compositor in this case simply re- 
belled by the time that he came to 
the third perversion in one sentence. 

Mark H. JOHNSON 

New York, New York 


Dislikes Colons 
in Titles 


® I do not know what led you to 
devote four pages to the question 
whether periods and commas should 
be placed inside or outside of quota- 
tion marks [see 36 A.B.A.J. 864; Oc- 
tober, 1950], but since you have 
brought up the subject of punctua- 
tion I would like to object to the 
consistent policy of the JouRNAL of 
giving each of its leading articles a 
bifurcated title, with a colon in the 
middle. The only exception to this 
policy which I have noted in recent 
issues was one article which had a 
question mark in the middle of the 
title instead of a colon. To me this 
is an affectation, and one which an- 
noys me almost as much as a hanging 
period annoys Mr. Alderman. 
Joun W. WILLIs 


Washington, D.C. 






ECA, Tariff 
and Living Standards 


*" The article by Louis C. Wyman 
entitled “Dollar Shortages and Com- 
munism: How Much of an Answer 
is ERP?” (36 A.B.A.J. 451) states 
propositions and draws conclusions 
which require some cross-examina- 
tion. Mr. Wyman states that ERP 
has been “‘unbusinesslike to the point 
of profligacy”. Later he says it has 
been “wastefully unbusinesslike”. Fi- 
nally, “There is waste and water in 
the program that should be squeezed 
out by firm intelligent hands”. These 
conclusions are apparently to be ac- 
cepted without proof, since not one 
shred of evidence is set forth to sup- 
port them. I do not say Mr. Wyman 
is wrong, but I object to the unlaw- 
yerlike presentation of his case. Law- 
yers, of all people, should understand 
the value of facts and the peril of 
the irresponsible smear. When Mr. 
Wyman undertakes to attack the one 
clearly defined facet of our foreign 
policy, he may reasonably be asked 
to prove his case. 

Not only has Mr. Wyman returned 
an indictment of ERP’s business pro- 
cedures; he takes issue with its ex- 
pressed purpose—the rehabilitation 
of the European economy. He asks, 
“Is it good sense to use our dollars to 
build up potentially competitive for- 
eign industries beyond their pre-war 
levels for the express purpose of 
earning added dollars in this country 
when there is bound to be sooner or 
later, increased tariff resistance to 
these imports or a plethora of busi- 
ness failures in America?” As an in- 
stance of what he fears will happen 
in this country, he cites the case of 
the Waltham Watch Company. But 
he does not state what appears to me 
to be the real dilemma with which 
we are faced. 

Mr. Wyman’s fear seems to be that 
our living standard will suffer if low- 
labor-cost imports are permitted to 
compete with domestic products. 
That is, if Swiss watches, built by 
workers who earn only 40 cents an 
hour, compete with American mech- 
anisms, then American workers will 
suffer, since American companies, 
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too, will be able to pay only 40 cents. 
[his may be true, and if so, it can be 
corrected by a tariff or quota on 
Swiss watches. The standard of living 
of American watch producers will 
thus have been saved. But this is only 
one side of the coin. With a tariff in 
force, the Swiss watch, which other- 
wise would cost, say, fifty dollars, 
costs American watch buyers, let us 
say, one hundred dollars. By so much, 
their standard of living has gone 
down. That in itself should not be 
shrugged off as a small matter. Why 
should the American people, for an 
outlay of one million dollars, get 
10,000 watches instead of 20,000 so 
that a relatively small group of 
people who cannot compete in world 
markets, may, nevertheless continue 
to make watches? If a plant in IIli- 
nois drives a Massachusetts firm out 
of business because it makes a supe- 
rior product more cheaply, little is 
But a furore 
foreigner does the same thing. The 


said. arises when a 
reason seems to be a fear that the 
dollars earned by the foreign pro- 
ducer are somehow thereby lost to 
the American economy. This is a 
deep-seated fallacy which is hard to 
dislodge. 

It must be understood that dollars 
earned here by foreign concerns must 
ultimately return. Where else can a 
dollar be spent but here? Dollars 
earned here from the sale of Swiss 
watches, English tweeds or Scotch 
whiskey inevitably find their way 
back to purchase machine tools, busi- 
ness machines, airplane engines and 
all the million-and-one items that are 
made here cheaper and better than 
anywhere else on earth, many items, 
indeed, which no one else can make 
at any price. Before we rush to build 
tariff walls against Swiss watches 
to protect domestic producers, we 
should think of the American auto- 
mobile manufacturer or movie pro- 
ducer who is now doing a brisk 
business with the Swiss, but whose 
business will be cut if the Swiss can- 
not earn dollars here with which to 
pay him. 

If this were all that entered the 
picture, we might let our watch in- 
dustry suffer while General Motors 


and iniernational Business Machines 
hum. But Waltham has another ar- 
gument which Mr. Wyman did not 
mention. “Suppose”, they say, “war 


will then build 


should come. Who 
the millions of timing mechanisms 
which modern war requires?” Here is 
the dilemma. Here is the problem 
which Grant that 


world 


defies solution. 


world trade is essential to 
peace. Grant that unemployment in 
Europe is a greater threat to world 
peace than unemployment in Wal- 
tham. (A dynamic, expanding Ameri- 
can economy may yet create other 
jobs for Waltham workers. Televi- 
sion is a brilliant example of how we 
can create thousands of jobs in 
brand-new fields.) Grant that a break- 
down of world trade would lead to 
idle cities abroad, growing unrest, 
and, ultimately, war which we could 
not escape. Who, nevertheless, will 
take the responsibility for permitting 
American defense industries to go 
under, even to promote all-important 
world trade, when the 


A-bombs may explode? Must we not 


tomorrow 


preserve Waltham with a tariff? We 
may need its special skills. Can we 
let our wool growers disappear, even 
though cheaper and better wool may 
be had from Australia? We may need 
domestic wool for Army uniforms. 
Canadian fish arrives in Boston 
cheaper than American boats can 
furnish it, but can we afford not to 
subsidize our fishing industry? If war 
comes, we will eat every fish we can 
catch. 

Here is the Gordian knot which 
defies cutting. We must, it seems, 
protect our marginal industries in 
case war comes—war which, if it 
comes, will have resulted in large 
part from a breakdown in world 
trade caused by this very protection! 
I do not know the answer to this 
problem, but I insist that it is very 
real. I firmly believe that we must 
for years to come keep ourselves mili- 
tarily strong. And this implies pre- 
serving our vital defense industries 
in a state of readiness. But we can 
only maintain some of our defense 
plants by discriminating in some way 
against foreign trade, a course which 
has in my own lifetime led us close 
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to disaster. We have got to under- 
that 
clothed Europeans and Asiatics will 


stand idle, hungry and un- 
fall prey to Communism. We must 
further realize that high tariff bar- 
riers around the United States will 
very shortly produce just that condi- 
tion. Then one day we will be men- 
aced on all sides by a vicious totali- 
tarianism pledged to destroy the free- 
doms we hold dear. Mr. Wyman’s 
article is disappointing not only be- 
cause it proceeds from unfounded 
premises, but also because it does not 
meet the real question. 
GARFIELD R. MORGAN 

Lynn, Massachusetts 


“Command Responsibility"’ 
for War Crimes 


" In the September issue of the 
AMERICAN BaR ASSOCIATION JOURNAL 
General Charles D. Herron, review- 
ing A. F. Reel’s book on Yamashita, 
defines it as “not impartial and can- 
not be recommended as objective 
reporting”. 

Unfortunately, General Herron is 
not consistent in his dislike for such 
biased reporting. He continues right 
in the author’s path with the line 
of distinction he draws between the 
officers who defended Yamashita and 
those who sentenced him. The for- 
mer he says, “performed their thank- 
less task in the best tradition of the 
American civil courts”, the Generals 
however, who pronounced the sen- 
tence while conscientiously comply- 
ing with their difficult duty as judges 
are referred to as “an impatient 
commission”. 

Mr. Reel attacked not only the 
system of military justice but he 
attacked the nature of the charge 
against Yamashita and the theory 
of command responsibility which 
formed the basis for his conviction. 
In this regard the readers’ attention 
should be called to an important 
fact omitted by Reel although he 
must have been familiar with it. He 
did do it because this fact alone is 
quite sufficient to upset his argu- 
mentation and to render ineffective 
the intended defamation of military 


justice. (Continued on Page 81) 
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Harry W. Jones, Editor-in-Charge 








The Bar's Stake in State Legislative Reorganization 


® Lawyers throughout the United 
States are profoundly dissatisfied 
with the quality of state legislation. 
For the most part, this dissatisfac- 
tion with the state legislative product 
has been expressed in efforts by bar 
associations and other law reform 
groups to secure better thought- 
through and more soundly draited 
statutes in particular areas of direct 
professional concern or marked pub- 
lic significance. This kind of statute- 
by-statute law improvement is always 
helpful, but it does not go to the 
heart of the problem. In legislation, 
as in any other field, the only way to 
secure a consistently good product is 
to see to it that we have the best pos 
sible manufacturing process. There 
is urgent need for a thoroughgoing 
re-examination and reconstitution of 
state legislative processes. It is the 
thesis of this article that the state 
bar associations should assume leader- 
ship in bringing about in each state 
a study of state legislative organiza 
tion and procedure comparable to 
the work done for the Congress ol 
the United States by the LaFollette 
Monroney Joint Committee on the 
Organization of Congress and done 
more recently for the federal execu 
tive establishment by the Hoover 
Commission. 


State Legislative Reorganization 
ls Field for Organized Bar Action 


Chis proposal that state legislative 
reorganization be made a top priority 
objective of the organized Bar will, 
of course, be met at once by the ob 
jection that such matters are the 
proper concern not of lawyers but of 
the political scientists. It must be 
conceded that the political scientists 
are far ahead of us in the thinking 
they have given to the problems at 
hand. It is equally clear that no ade- 
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quate study of legislative methods in 
any state could be made without the 
informed advice and active participa- 
tion of persons- trained in the politi- 
cal science discipline. But lawyers, 
too, have a special professional stake 
in the improvement of legislative 
One state 
every four is a member of the Bar. 


processes. legislator in 
Lawyers are increasingly called upon 
to advise clients with respect to their 
action on pending legislative pro- 
posals and to represent clients at 
legislative committee hearings. The 
lawyer in private practice works with 
state statutes at least as often as he 
works with state judicial decisions. 
These alone are good and sufficient 
reasons why the unique influence of 
the organized Bar should be brought 
to bear in support of state legislative 
reform. 

If a further showing is needed, 
reference can be made again to one 
of the recurrent themes of this de- 
partment of the JOURNAL, the special 
responsibility of lawyers with respect 
to the maintenance of the federal 
system in the United States. When 
proposals are advanced for further 
centralization of power in Washing- 
ton, it is not enough to argue that 
the subject of the proposed regula- 
tion is one that belongs, as a matter 
of abstract constitutional theory, to 
the state rather than the federal au- 
thority. If opposition is to be con- 
vincing, it is necessary to show that 
the states possess not only the theo- 
retical power to act but also the gov- 
ernmental machinery and the will to 
act promptly and effectively. The 
vitality of the federal system as a way 
of government is diminished to the 
extent that state 
shackled by 


legislatures are 
undue restrictions in 
state constitutions and handicapped 
further by outmoded forms of selec- 
tion, organization and functioning. 


State legislative reform, if carried out 
effectively in at least a majority ol 
the states, might operate as a distinct 
shot in the arm for the federal system. 


Extensive Research Sources Are Avail- 
able but Local Studies Are Necessary 


A joint legislative committee, or 
mixed commission of state legislators 
and public members, could begin its 
study of local legislative processes 
with a large part of its basic research 
already assembled and at hand. Po- 
litical scientists, and even a few law 
professors, have undertaken intensive 
analyses of state legislative function- 
ing and have published a vast de- 
scriptive, critical and comparative 
literature on the general subject. An 
exceptionally valuable study of state 
legislative methods will be published 
early in 1951 by the Committee on 
American Legislatures of the Ameri- 
can Political Science Association. It 
will be remembered that the 1945 
report of this Association’s Commit- 
tee on the Organization of Congress 
was one of the principal factors lead- 
ing to the creation of the LaFollette- 
Monroney Joint Committee and to 
the enactment by Congress of the 
Legislative Reorganization Act of 
1946. Effective use could also be 
made of the published hearings of 
the LaFollette-Monroney Joint Com- 
mittee itself, and of such documents 
as the 1945 and 1946 reports of the 
New York Joint Legislative Commit- 
tee on Legislative Methods, Practices, 
Procedures, and Expenditures. 
Although there is something of an 
embarrassment of riches insofar as 
general research sources are con- 
cerned, legislative reform should not 
be undertaken in any state without 
an intensive investigation and analy- 
sis of the local legislative situation. 
State constitutions differ greatly from 
state to state, and painstaking local 
study is necessary to keep proposed 
improvements in the legislative proc- 
ess consistent with state constitu- 
tional limitations and to bring out 
the points at which state constitu- 
tional amendments are imperative 
to make basic reforms effective. Local 
conditions and preferences must be 
kept in mind when the problem at 
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hand concerns issues like apportion 
ment of representatives or the extent 
to which municipal and county au- 
thority should be expanded to free 
state legislators from the pressures 
of detail work. Perhaps above all, a 
full-scale investigation of local state 
legislative organization and methods, 
with opportunity to interested par- 
ties to appear at public hearings, 
serves an essential educational pur- 
pose for the people of the state and is 
the best possible way to mobilize 
public support for legislative reor 
ganization. 


Try These Questions 

on Your State Legisiature 

rhere is no space here for anything 
like a complete listing of the respects 
in which most state legislatures are 
today inadequately organized and 
staffed. All that can be done is to 
raise a few fundamental questions 
deserving study in every state. How, 


for example, would your state legis 


lature measure up when tested by 
the following inquiries: (1) Is the 
legislative session in your state long 
enough to enable legislators to give 
reasonable study to major legislative 
problems and to exercise effective 
“oversight” of state executive and 
Is the 
compensation paid to the members 


administrative agencies? (2) 


of your state legislature sufficient to 
enable qualified men to serve with 
out heavy financial sacrifice and with- 
out looking for irregular and other 
(3) Is the 
committee work in your state legis- 


supplemental rewards? 


lature comparable in quality to the 
work done by committees of the fed- 
eral Congress, whether judged by 
fairness of committee hearings, ade- 
quacy of committee reports, Or €xX- 
cellence of technical work done in 
executive session? (4) Is there efh 
cient scheduling of the business done 


at each of your state legislative ses 


Notice by the Board 


of Elections 


* The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1951 Annual Meeting and end- 
ing at the adjournment of the 1954 
\nnual Meeting: 
Nebraska 
New Jersey 
Oklahoma 
Puerto Rico 
South Carolina 
South Dakota 
Texas 
Washington 
Wyoming 

An election will be held in the 
State of Florida to fill the vacancy in 
the term expiring at the adjourn- 
ment of the 1953 Annual Meeting. 
rhe State Delegate elected to fill the 
vacancy will take office immediately 
upon the certification of his election. 

Nominating petitions for all State 
Delegates to be elected in 1951 must 
be filed with the Board of Elections 
not later than April 19, 1951. Peti- 


\rizona 

Connecticut 

District of Columbia 
Illinois 

lowa 

Maine 

Michigan 

Mississippi 

Montana 


tions received too late for publication 
in the April JOURNAL (deadline for 
receipt March 5) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections for 
April 27, 1951. 

Forms of nominating petitions may 
be obtained from the Headquarters 
of the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois. Nominating petitions 
must be received at the Headquarters 
of the Association before the close of 
business at 5:00 p.m. April 19, 1951. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or more 
members of the Association in good stand- 
ing and accredited to a State from which 
a State Delegate is to be elected in that 
year, may file with the Board of Elections, 
constituted as hereinafter provided, a 
signed petition (which may be in parts), 
nominating a candidate for the office of 
State Delegate for and from such State. 


Department of Legislation 


sions, or are important bills rushed 
through at the end of the session 
without opportunity to be heard at 
committee hearings and without ade- 
quate understanding and discussion 
on the floor? (5) Is there responsible 
party government in your state legis- 
lature, or are major decisions con- 
trolled by blocs, pressure groups and 
lobbyists? and (6) How adequate are 
the legislative reference and _ bill 
drafting services available to the 
committees of your state legislature 
and to individual members? If, as is 
almost certain, the legislature of your 
state makes a poor showing in these 
and other respects, there is no occa- 
sion for surprise if the enactments 
of that legislature are substandard 
technically and poorly considered in 
terms of policy. Lawyers have grum- 
bled long enough about the legis 
lative product. Why not do some 
thing drastic and constructive about 


the state lawmaking process? 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay 
ment of dues for six months is not a 
member in good standing. Each nom- 
inating petition must be accompa- 
nied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions ex- 
pires. 


BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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Practising lawyer's guide to the 


current LAW MAGAZINES 


Calvin P. Sawyier + Editor-in-Charge 


Banxruprcy—“Much Ado 
About Nothing: The Real Effect of 
Amended 60(a) on Accounts Recetv- 
able Financing”: In the November 
issue of Harvard Law Review (Vol. 
64—No. 1; pages 62-79) Allan F. Con- 
will and William W. Ellis, Jr., discuss 
the recent amendment to Section 
60(a) of the Bankruptcy Act which 
substitutes a hypothetical lien cred- 
itor test for the former hypothetical 
bona fide purchaser test in defining 
the perfection of a transfer. The arti- 
cle is limited to the effect of the 
amendment on financing by the as- 
signment of accounts receivable. Be- 
cause the laws of all the states, except 
Mississippi, give the same acts the 
same effect as against either subse- 
quent purchasers or subsequent 
creditors, the authors conclude that 
the amendment has a negligible ef- 
fect on accounts receivable financing. 
The difficulties attendant upon the 
variety of state requirements for 
perfecting an assignment, however, 
continue to raise complex mechani- 
cal and practical problems in this 
field. (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00.) 


Courts—The Supreme Court— 
1949 Term”: A note in the Novem- 
ber issue of the Harvard Law Review 
(Vol. 64—No. 1; pages 114-162) con- 
tains an exhaustive and well-docu- 
mented analysis of a few selected 
areas of law which received substan- 
tial attention in the decisions of the 
United States Supreme Court during 
the October Term, 1949. Topic 
76 


American Bar Association Journal 


headings include: Administrative 
Constitutional Law, 
Law, Federal Taxation, and Federal 
Jurisdiction. (Address: Harvard Law 
Review, Gannett House, Cambridge, 
Mass., price for a single copy: $1.00.) 


Law, Labor 


D RAFTING—“A Residue Form- 
ula for Maximum Marital Deduc- 
tion”: In the November issue of 
Trusts and Estates (Vol. 89—No. 11; 
pages 744-747 and 794), T. S. Kiley 
and John R. Golden present a new 
approach to obtaining the maximum 
marital deduction for estate taxes. 
Hitherto, there has been general ac- 
ceptance of the principle that the 
marital deduction trust should be set 
up by a specific bequest, using one 
or two major variations of a formula 
clause, with the nonqualifying trust 
being set up by the residuary clause. 
The authors point out that, not only 
has this reversed the traditional or- 
der of making the secondary bequests 
and leaving the residue for the wife's 
benefit, but it has created tax, ad- 
ministrative and other 
These include capital gains questions, 
conflicts of interest between the sur- 
viving spouse and the residuary ben- 
eficiaries, liquidation difficulties and 
valuation uncertainties. It is sug- 
gested that all these problems can be 
obviated by returning to the resid- 
uary clause as the vehicle for setting 
up the marital deduction trust. The 
question of reducing the amount of 
the deduction by virtue of the taxes 
applicable to this trust is eliminated 
by making taxes an expense of ad- 
ministration, deductible along with 


problems. 


the other items of Section 812 (b) in 
determining the adjusted gross estate 
as to which the 50 per cent maxi- 
mum marital deduction is applica- 
ble. Clauses these 
objectives are set forth in the article. 
(Address: ‘Trusts and Estates, 50 East 
42d Street, New York 17, N. Y;: 
price for single copy: 60 cents.) 


to accomplish 


Feperar PROCEDU RE—“A p- 
peals in the Federal Practice from 
Collateral Orders’: The October is- 
sue of Virginia Law Review (Vol. 36 
—No. 6; pages 731-740) contains an 
article by Oscar W. Underwood, Jr., 
discussing the appealability of in 
terim orders which are collateral to 
the merits of the case but which have 
final and irreparable effects upon 
the rights of the litigant. The author 
is of the opinion that the appealable 
collateral order, as a final judgment 
under the statute, is not governed, 
in cases involving multiple claims, 
by Rule 54(b) and therefore an at- 
torney who intends to appeal from 
an order as collateral need not apply 
to the court “to make an express 
direction for entry of judgment” as 
therein provided. The author con- 
cludes, however, that as a matter of 
precaution, an attorney planning an 
appeal from what he conceives to be 
a final, collateral order in such a 
case should apply to the court unde 
Rule 54(b) but should nevertheless 
appeal immediately, should the trial 
court refuse to enter a judgment. 
(Address: Virginia Law Review, 
Clark Memorial Hall, Charlottes- 
ville, Va.; price for a single copy: 
$1.25.) 


I NSURANCE—“Fire Insurance Re- 
covery on a Limited Interest in Prop- 
erty”: A note in the November issue 
of Columbia Law Review, (Vol. 50- 

No. 7; pages 960-970) discusses the 
extent to which courts have based 
their decisions on—or deviated from 
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the indemnity principle of insur- 
ance in deciding cases where the 
insured has less than complete own- 
ership. The cases are broken down 
into two categories: those in which 
the problem is to determine the ex- 
tent of the insured’s loss to his lim- 
ited property interest, and those in 
which the insured has been restored 
to, or has the right against a third 
party to be restored to, the position 
he occupied before the fire. It is 
pointed out that in this latter case 
the indemnity principle has been 
frequently disregarded and insurance 
considered to be insurance on the 
property rather than an agreement 
to indemnify the owner against loss. 
4 doctrine that in such a case the in- 
surer and the third party be re- 
garded as coinsurers, with contribu- 
between them, is suggested. 
(Address: Columbia Law Review, 
Kent Hall, Columbia 
New York 27, N. Y.; price for a sin- 
gle copy: $1.00.) 


tion 


University, 


I NTERNATIONAL LAW-—An- 
other new publication is the United 
Nations League of Lawyers Review. 
The August, 1950, issue is devoted 
primarily to tracing the history of 
the United Nations League of Law- 
yers, whose purpose is apparently to 
obtain the support of lawyers in all 
countries for the United Nations. 
The Review also is designed to pub- 
lish short, nontechnical pieces which 
analyze the developments in the 
United Nations from the viewpoint 
of the lawyer. (Address: United Na- 
tions League of Lawyers Review, 
1612 I Street, N.W., Washington, 
D. C.; price for a single copy: not 
stated.) 


Lasor LAW—“Labor Arbitra- 
tion and the Courts’: An article by 
Eugene J. Beneduce, in Arbitration 
Journal, (Vol. 5—No. 3; pages 169- 
173) contains a short review of the 
New York cases in which arbitration 


awards have been effectually re- 
viewed by the courts on the ground 
that the arbitration agreement did 
not cover the particular dispute. The 
author, who is a labor mediator, 
New York State Board of Mediation, 
cautions the judiciary against ex- 
panding their review function so as 
to negate the purpose of arbitration 
provisions by deciding many cases, 
which, in the author's opinion, 
“should be decided by qualified la- 
(Address: Arbitra- 
tion Journal, American Arbitration 
Association, 9 Rockefeller Plaza, New 
York 20, N. Y.; price for a single 
copy: $1.00.) 


bor arbitrators”. 


P arents- In the October, 1950, 
issue of The George Washington 
Law Review (Vol. 19—No. 1) 
group of three notes concerning pat- 
ent law. “Patents—Finality of R. S. 


, 


1915 Decree”, pages 50-59, reviews 


is a 


two recent decisions which raise some 
doubt as to the finality of a decree 
under R. S. 4915 (bill in equity to 
obtain a patent). “Legal Effect of 
Applications Abstracted in the Pat- 
ent Office Official Gazette”, pages 59- 
73, is an analysis and forecast of the 
results attendant upon the printing 
in the Official Gazette of abstracts of 
patent applications abandoned upon 
the request of the applicant or as- 
signee. The related problem of the 
effect upon subsequent inventors of 
abandoned applications referred to 
as cross-references in a patent, which 
abandoned applications are avail- 
able to the public upon request, is 
discussed in “The Use of Abandoned 
Applications Referred to in a Patent 
as a Reference” (pages 73-86). (Ad 
dress: The George Washington Law 
Review, George Washington Univer 
sity, Washington, D. C.; price for a 
single copy: $1.00.) 


Rear PROPER TY—“Current De- 
velopments in Sale and Lease-Back 


law Magazines 


Financing”: In the November issue 
of Texas Law Review (Vol. 29—No. 
1; pages 54-68) Professor William L. 
Cary takes up the business implica- 
tions and tax aspects of financing by 
means of the sale and lease-back of 
real property. The article presents 
a good description of this popular 
financing device as well as a lucid 
analysis of its advantages and pit- 
falls. The author concludes that by 
and large each sale and lease-back 
arrangement is an individually tail- 
ored product resulting from long 
negotiation and involves two funda- 
mental costs on the part of the “bor- 
rower”: the higher rate of interest 
and the giving up of title to proper- 
ty which would be retained under 
more conventional financing devices. 
(Address: Texas Law Review, Uni- 
versity of Texas Press, Austin, Texas; 
price for a single copy: $1.00.) 


rrr 

1 AXATION —In October, 1950, 
appeared the first issue of a new 
publication, The Monthly Digest of 
Tax Articles, which is a sort of 
“reader’s digest” of tax articles se- 
lected because of their current in- 
terest. In digesting the articles the 
editors have eliminated footnotes 
and _ overtechnical the 
aim being to produce a quickly read- 


discussions, 


able magazine having an appeal to 
the practicing lawyer who frequent- 
ly encounters tax problems but does 
not devote his fuli time to them. 
This new magazine will further serve 
the purpose of giving the specialist 
a comprehensive sampling of the 
countless tax articles published each 
year, from which he can select a 
reading list that is not insurmount- 
able in volume. The first issue, Vol- 
One, No. 1, October, 1950, 
contains an excellent selection of 
articles, several of which have been 
previously noted in this column. 
Joseph Hawley Murphy is the edi- 
tor. (Address: Matthew Bender & 
Co., 109 State Street, Albany, N. Y.; 
Price for a single copy: 50 cents.) 


ume 
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Tax Notes 











® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Gifts to Minors 


® Lawyers are still plagued with the 
thorny problem of how to devise 
gifts to minors so that donors may ob- 
tain the benefit of the $3,000 annual 
exclusion allowed under the federal 
gift tax law for gifts “other than gifts 
of future interests in property”. Sec- 
tion 1003 (b) (3) of the Internal Reve- 
nue Code. Since the term “future in- 
terests” is taken, not in the tradi- 
tional property law sense, but in the 
sense of a property interest “limited 
to commence in use, possession, or 
enjoyment at some future date or 
time” (Treas. Reg. 108, §86.11), dif- 
ficulties inevitably arise in classify- 
ing as “other than gifts of future in- 
terests” gifts to minors (or other per- 
sons under legal disability) . 

The most recent and disturbing 
case is that of John W. Kieckhefer, 
15 T. C. No. 17, promulgated August 
10, 1950, which was won by the Gov- 
ernment in the Tax Court, and 
which has been appealed by the tax- 
payer to the Seventh Circuit Court of 
Appeals. 

The donor, who was the grandfa 
ther of a newborn grandson, con 
sulted his lawyer about the problem 
of making a gift to his grandson 
which would give him a gift tax ex- 
clusion. The lawyer declared that it 
“wasn’t any use giving the child bills 
in his crib” and that appointment 
of a legal guardian was costly and 
inconvenient. Consequently, a trust 
was created, with the child’s father 
as trustee, providing that so much 
of the trust income and principal 
should be paid to or applied for the 
beneficiary as was necessary for the 
beneficiary’s education, comfort and 


support; the income not so needed 
was to be accumulated. The trust 
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property was to be paid over to the 
beneficiary when he reached 21, o1 
to his estate if he died earlier. The 
beneficiary or his legally appointed 
guardian could demand the trust 
property at any time. 

Judge Turner said that the case 
could be easily resolved in favor of 
the Government on the authority of 
Fondren v. Commissioner, 324 U. S. 
18, except for the power of the bene 
ficiary or his legal guardian to de- 
mand the trust property at any time. 
The power of the beneficiary to de 
mand the property was brushed aside, 
with the observation that it could 
not be convincingly contended that 
an effective demand could be made 
by an infant of six months, nor by 
“a minor two, four, six, eight, ten, o1 
more years older than the beneficiary 
in this case”. Therefore, the case 
turned on the power of a legal guard 
ian to get the trust property. 

There was no such legal guardian 
in being. Furthermore, there was no 
certainty that a legal guardian could 
be appointed as a matter of course 
under Arizona law, particularly 
where the father as trustee already 
had power to use the trust funds for 
the beneficiary's education and sup 
port. Accordingly, there was no one 
capable of making an effective de 
mand for the property, so that post- 
ponement of enjoyment by the bene- 
ficiary was certain. 

Trusts of similar nature are not 
uncommon, and in many cases no 
legal guardian for the minor bene- 
ficiary has been appointed. Certain- 
ly, gifts to such trusts, if created for 
adult beneficiaries, would constitute 
gifts of present interests as to the in- 
come and corpus. Hardship results 





if gifts to minors are handicapped 
in this way. 

Of course, there still seem to be 
ways to ensure that gifts to minors 
will be present interests. In the case 
of a minor 18 years old, lor instance, 
money or property could be given 
directly to him for his immediate us 
and enjoyment, and there would be 
little doubt that the gift was of a 
present interest. On the other hand, 
in the case of a minor one year old, 
if money should be deposited in a 
bank solely in the name of the minor, 
an annual exclusion seems dubious 
on the basis of the Kieckhefer deci- 
sion, since the bank would only per- 
mit the minor to withdraw the money 
after he had arrived at a responsible 
age and could sign his name. In spite 
of the fact that the gift is formally 
made directly to the minor, the 
minor has no way of exercising any 
immediate control over it. 

If the gift should be made to the 
minor through his legal guardian, 
who could exercise effective control 
on the minor’s behalf, the gift would 
be that of a present interest. Streka- 
lousky y. Delaney, 78 F. Supp. 556 
(D. Mass. 1948). Similarly, if a gift 
should be made to a trustee for a 
minor beneficiary, and there was in 
being a legal guardian able to obtain 
the property on the minor’s behalf, 
the gift should be considered a pres 
ent interest. 

If a gift is made to a minor through 
his parents, however, no annual ex- 
clusion is allowable where it is ap- 
parent that the property is not to be 
used immediately for the minor’s 
benefit. Kathrine Schuhmacher, 8 
I. C. 453. And in most cases of that 
sort, the property is not immediately 
usable, for the parents have the 
primary duty to provide for and sup- 
port the minor, and consequently 
they will have no occasion or right 
to use the minor’s property. 

These results do not make sense in 
spite of the formal distinctions in- 
volved. If there is to be no discrimi- 
nation against gifts to minors, an 
annual exclusion should be allowed 
whenever the interest of the minor 
or his estate is indefeasible and the 
property is to be used for his benefit 





Pra 
(Ce 


if necessary. Thus, an annual exclu- 
sion should be permitted for a gift 
in trust where the income and corpus 
is to be paid to the minor at age 21, 
or to his estate upon his earlier death, 
and the trustee has a duty to pay over 


such amounts of income and corpus 


as may be necessary for the minor's 
education, maintenance and support. 
In this way, gifts to minors would 
be put on the same footing as gifts 
to adults, the 

have as much ownership and use of 
the property as is permitted in the 
light of his own legal disability and 


since minor would 


his parents’ duty to support him. 
The Supreme 
seems 


Court, however, 


to have the test 


differently, looking toward present 


formulated 


use of the property by the minor. 
“Whatever puts the barrier of a sub- 


Pronunciation of Certiorari 
(Continued from page 56) 


schools and Universities. Some fifty 
years ago a reformed pronunciation 
of Latin was introduced, in the belief 
that the new pronunciation probably 
close to the old Roman usage. 
The new pronunciation adopted in 
Britain at that time was similar to 
what I believe has always been the 
continental pronunciation of Latin. 
If the word “certiorari” were spoken 
in accordance with the new pronuncia 
tion it would be pronounced “kert-ee- 
or-rah-ree”, The old pronunciation is 
used in Canadian Courts. The new 
pronunciation is universal in Cana 
dian schools and Universities. 

From an Oxford graduate, A. G. 


was 


Cooper, a member of the Canadian 
Bar at Halifax, Nova this 
answer came: 


Scotia, 


stantial period between the will of 
the beneficiary or donee now to en- 
joy what has been given him and 
that enjoyment makes the gift one of 
a future interest.” Fondren v. Com- 
missioner, 324 U. S. 18, 20. If the 
availability of the property to the 
minor for his own immediate use 
and enjoyment is the criterion, then 
logically the only cases where an an- 
nual exclusion would be allowed 
would be those where gifts are made 
directly to a minor who is old enough 
to spend or use it personally or to 
a minor’s representative for imme- 
diate the 
Where gifts are made to a legal 


use for minor’s benefit. 
guardian, to a trustee, or to parents, 
and the 


being fully taken care of by his 


minor’s needs are already 


parents or other sources, immediate 


The usual pronunciation of the 
word “certiorari” in the English and 
Canadian courts is sher-sha-rare-re 

The accent is on the “rare” and the 
“rare” is pronounced exactly as it 
would be as the separate word “rare”. 


Seeking enlightenment on why 
the Roman pronunciation is not 
more widely recognized, although 
not necessarily advocating it, | wrote 
to G. & C. Merriam Company, pub- 
lishers of the great Webster's itself, 
and from one of its editors (E. Artin) 
received the following reply: 

The pronunciation of Latin words 
and phrases in English is, of course, 
decidedly chaotic. In Webster's New 
International Dictionary, Second Edi 
tion, we cut the Gordian knot by 
arbitrarily limiting ourselves, except 
in a very few cases, to the pronuncia 


Estate Analysis 


use of the gifts on the minor's be- 
half is inevitably deferred. The duty 
of the legal guardian, trustee o1 
parent to conserve and hold the prop 
erty for the minor is ordinarily the 
differ 


Conse 


same, whatever may be the 


ences in their legal status. 
quently, adherence to the Fondren 
test may in the future require dis 
allowance of an annual exclusion for 
a gift to a minor even through his 
legal guardian. 

It will be the 
final word is spoken on this subject, 


some time before 


but the trend of court decisions is 
not encouraging. Perhaps the Sev- 
enth Circuit will provide a satisfac- 
tory answer, but it will not be sur 
prising if legislation becomes neces- 
fair treatment for 


sary to achieve 


gilts to minors. 


tion set forth in columns 2 and 3 of 
$269 in the Guide to Pronunciation. 
We are all too well aware that the 
pronunciation we show for Latin en- 
tries are not the only ones in current 
use, and an item high on our agenda 
for the next edition is whether we 
shall give for these entries the Roman 
pronunciation as well—and in addi- 
tion the hybrid and eclectic pro- 
nunciations that exist for a number 
of them. It is a prospect to make one 
shudder. 

You will of course not be wrong 
in pronouncing certiorari as you ad 
vocate. 

Chere you have it: ser-she-o-ra’ri 
ser-she-o-rair’ré or ker-she-o-ri’ré 
—it is difficult for a lawyer in this 
instance to go wrong. 


CLaupE T. BARNES 


Salt Lake City, Utah 
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Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 











Nation-Wide Safety Program 


® “Know Your Traffic Laws,” is the 
theme of a nation-wide traffic safety 
program to be sponsored by the Jun- 
ior Bar Conference. The program, 
prepared in co-operation with the 
National Safety Council and the 
Outdoor Advertising Association of 
America, will reach millions of per- 
sons by means of advertising posters 
displayed on the nation’s highways. 
The space and the display material 
for this program will, in large mea- 
sure, be donated by the Outdoor Ad- 
vertising Association and various 
advertisers. 

The program will be novel in 
several respects. It will appear si- 
multaneously in almost every state 
accompanied by newspaper, radio, 
television and other forms of pub- 
licity arranged by the Public Infor- 
mation Program Committee and im- 
plemented by the ingenuity of the 
State Public Information Program 
Directors in the several states. The 
program will mark the first time that 
the American Bar Association will 
reach the public through the medium 
of the outdoor advertising poster. 
The use of outdoor advertising may 
well become a milestone in the con- 
stant struggle to improve the rela- 
tionship between lawyer and _ the 
public. Advertising the fact that the 
program is sponsored by the Junior 
Bar Conference of the American Bar 
Association should aid in identifying 
the lawyer with the community in- 
terest on a level where even the sim- 
plest soul cannot read into such 
sponsorship a profit motive. While 
it is true that lawyers have been con- 
stantly working in the public inter- 
est throughout the country, never has 
that fact been so forceably and so 
graphically brought to their atten- 
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tion as it will be through the Na- 
tional Safety Program of the Junior 
Bar Conference. 

Success in an endeavor of this kind 
does not come through the fact of its 
announcement or the physical fact 
of a display bearing the legend, 
“Sponsored by the Junior Bar Confer- 
ence of the American Bar Associa- 
tion”. The acceptance of this pro- 
gram, even the knowledge of its 
existence is dependent upon the 
amount of publicity accorded it 
through newspapers, radio and other 
communications media. Experience 
has shown that the amount of space 
and time devoted to such a project 
reflects to a large extent the individ- 
ual efforts of the committee chair- 
men and their respective committees. 
A case in point is the recent “School 
Bus Law Program” sponsored by the 
Junior Bar Conference of the Penn- 
sylvania Bar Association. 

The Pennsylvania program was 
sponsored in co-operation with the 
Governor's Highway Advisory Com- 
mittee and the Outdoor Advertising 
Association of Pennsylvania. In or- 
der to give state-wide publicity to 
the new School Bus Law, the Junior 
Bar Conference developed the fol- 
lowing method of operation: The 
state was divided into eleven zones, 
with a chairman for each. These 
men were responsible to the state 
chairman and on them rested the 
sole responsibility for the success of 
the program in the counties con- 
tained in their respective areas. A 
list of all the “plant operators”, who 
were members of the Outdoor Ad- 
vertising Association of Pennsylvania, 
was supplied to the chairman who 
broke the list down into counties. 
Names of “plant operators” were 
sent to the respective zone chairmen 






in whose zone they were located or 
operated together with a form letter 
of introduction designed to produce 
a meeting between the plant opera- 
tor and the zone chairmen at an early 
date. A complete résumé of the ob- 
jectives of the program was also in- 
cluded. 

The purpose of this meeting was 
to enable the “plant operator” and 
the zone chairman to pick locations 
for the display of the school bus law 
material where “unveiling” cere- 
monies could be held. Population 
centers in each county were usually 
selected and dates, corresponding to 
the “plant operators” posting sched- 
ule, were decided upon. It should be 
noted that the Public Relations Com- 
mittee Chairman of the Outdoor Ad- 
vertising Association advised the 
members of the importance of this 
program and urged the members to 
co-operate with the Junior Bar Con- 
ference to the fullest extent. 


With the approval of the sites and 
dates for posting the zone chairman 
proceeded to select subchairmen to 
take charge of the ceremonies and 
the publicity in each locality. It fell 
to the subchairman to advise the 
mayor, chief of police, school boards, 
safety groups, newspapers and radio 
stations of the plans for an unveiling 
ceremony and issue the necessary 
invitations. The typical ceremony 
was neither protracted nor elaborate 
and was designed to provide the basis 
for a news picture and a newspaper 
story briefly covering the reason for 
the program and mentioning Junior 
Bar Conference sponsorship. There 
were some twenty-five such ceremo- 
nies in various parts of Pennsylvania 
and the program was publicized in 
over one hundred different news- 
papers throughout the states. Some 
two hundred billboards publicizing 
the School Bus Law Program bearing 
the legend, “Sponsored by the Junior 
Bar Conference—Penna. Bar As- 
sociation” appeared on_ highways 
throughout the state. 

The Governor's Highway Safety 
Advisory Committee distributed sev- 
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eral news releases during the month 
together with newspaper mats which 
duplicated the material appearing 
on the billboards. Zone chairmen 
and subchairmen in some sections 
sent additional news releases to their 
local papers and many were able to 
secure radio time during which the 
school bus law was explained to the 
listening audience. Automobile clubs 
co-operated to the fullest extent by 
sending their members explanations 
of the law and by using the radio 
time and newspaper space available 
to them for the purpose of making a 
more detailed explanation of the 
law to the public. Many zone chair- 
men and subchairmen were invited 
to speak before groups who professed 


Views of Our Readers 
(Continued from page 73) 

Gen. Lt. Muto, who was Yama- 
shita’s Chief of Staff and who was 
tried before the International Mili- 
tary Tribunal for the Far East after 
trial, accused of 
“having recklessly disregarded his 
duty by virtue of his office to take 
adequate steps to secure the observ- 


Yamashita’s was 


ance and prevent breaches of the 
laws and customs of war”. We quote 
verbatim from the verdict: “In Octo- 
ber 1944 Muto became Chief of Staff 
to Yamashita in the Philippines. He 
held this post until the Surrender. . . . 
He was now in a position to in- 
fluence policy. During his tenure of 
office as such Chief of Staff a cam- 
paign of massacre, torture and other 
atrocities was waged by the Japanese 
troops on the civilian population, 
and prisoners of war and civilian in- 
ternees were starved, tortured and 
murdered. Muto shares responsibility 
for these gross breaches of the Laws 
of War. We reject his defense that he 
knew nothing of these occurrences. 
It is wholly incredible. ... 

The crime described above for 
which Muto has been sentenced is 
absolutely identical with the crime of 
which Yamashita was charged and 
sentenced. 

Justice Victor A. Roling, the Dutch 
member of the International Mili- 








a sincere desire to know more about 
the school bus law and the part that 
the lawyers were playing in the pro- 
gram publicizing it. In addition, 
through the generous contribution 
of funds by a bus manufacturer, six 
thousand car cards and four hundred 
posters, measuring three and one- 
half by seven feet, were also displayed 
in public transportation vehicles 
and on small poster panels. 

The effectiveness of the program 
can be measured by the number of 
organizations which took part in the 
program and the unusually generous 
amounts of news space and radio 
time devoted to this program in 
Pennsylvania. It is interesting to note 
that the State of New Jersey ran the 


tary Tribunal for the Far East added 
a supplement to the verdict, a so- 
called Opinion, in which he ex- 
pressed himself against the sentences 
given to five of the twenty-eight ac- 
cused as too severe and in which he 
makes the following statement con- 
cerning Yamashita’s Chief of Staff, 
Muto: “With the death penalty 
against the accused ... Muto... I 
respectfully agree.” 

In the case against Kimura the 
following judgment was brought: 
“The duty of an army commander 

. is to take such steps and issue 
such orders as will prevent there- 
after the commission of war crimes 
and to satisfy himself that such 
orders are being carried out. This 
he did not do. Thus he deliberately 
disregarded his legal duty to prevent 
breaches of the rules of war.” 

The writer holds that this reason- 
ing is indeed irrefutable and that no 
one in his right mind can believe 
that a general who is in strategic, 
tactical and administrative command 
of his troops could not also give or- 
ders not to kill, not to loot, and in 
general to treat the population and 
prisoner of war decently—if he felt 
like doing so. 

Yamashita knew his Japanese 
troops. He knew by experience which 
cruelties they were capable of com- 
mitting. Undoubtedly, he wished 
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same program not more than two 
months later using material identical 
to that used in Pennsylvania. At this 
writing, similar projects are being 
contemplated in the States of Cali- 
fornia and Maryland. 

The Public Information Program 
Committee has a tremendous task 
before it. With the help of Junior 
Bar Conference members in every 
state it can be made no more difficult 
than arranging a news picture in any 
one of the thousands of communities 
throughout the nation. Never before 
has such a great public relations op- 
portunity presented itself to the 
American Bar Association and one 
which required so little effort to 
insure its success. 


them to do just what he anticipated 
they would do. Like the Japanese 
military machine he placed himself 
above international agreements de- 
signed to guarantee the practice of 
ethics even during a war and ignored 
them as a matter of course. 

There is no more striking example 
of neglect of duty than that of an 
army commander who fails to en- 
force orders for the prevention of 
serious crime. For this reason the 
Military Commission could not but 
hold Yamashita responsible. Any 
other verdict would have been a 
misjudgment. 

The International Tribunal for 
the Far East consisted of judges and 
lawyers nominated respectively by 
each of the following Governments: 
United States, Great Britain, Russia, 
Australia, Canada, France, the Neth- 
erlands, New Zealand, India, the 
Philippines. Only law experts of 
highest reputation in their home 
countries were members of this in- 
ternational tribune. This takes the 
bottom out of Reel’s principal accu- 
sation against the five Generals who 
pronounced Yamashita guilty be- 
cause “they could not be expected to 
offer serious resistance to the desires 
of General MacArthur”. For these 
personalities were in no way obliged 
to General MacArthur. 

Orto E. Rem 
Washington, D.C. 
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® The Section of Judicial Adminis- 3. Requirements and opportuni 
tration’s Illinois State Committee o! ties in specialized fields of practice; 


which John R. Snively is Chairman, !. Preparation and _ presentation 
is co-operating with the Chicago and — of cases for trial in California. 
Illinois State Bar Associations in With regard to the need for such 


their program to ask the legislature, program, the sponsors state: 


at its next sessi : it to the 
at its mext session to submit t [In] law school the law student ts 


voters an amendment to the Illinois given little or no opportunity to learn 
Constitution that would completely or experience the practical problems 
revise the state’s judicial system. of the administration of justice. Also, 


the law student is given little or no 
assistance in meeting his first problem 
; —location; he ponders over the ques- 
is Chairman of the state bar associa- tion of big city or small-town practice: 
tion’s Committee on Judicial Selec- government, corporation, firm, or sell 
employment; and the quest‘on of spe 
cialized or general practice. By and 
large, he is left to wend his way on his 


Floyd E. Thompson, former Chief 
Justice of the Illinois Supreme Court, 


tion, Tenure and Organization, and 
Chairman of the Joint Policy Com- 


mittee of the Illinois and Chicago Guia: Fala tania te ch ee eed bee 
associations to consider constitution- often realizes his costly mistakes late in 
al amendments. Although the details life. His personal tragedy, however, 


may be minor when compared with 
the many mistakes he will make at the 
‘ : expense of his clients, which incident- 
to the legislature include: ally affect society as a whole, and the 
1. Creation of a three-level court relation of the bar to the public in 

7 i > . yarticular. 

system with the Chief Justice of Ill particular 
inois as its executive head. 


have not been worked out, the prin- 
cipal proposals likely to be presented 


Our bar associations have done not 
‘ , able service to assist the practitioner 

2. Abolition of the elective system but much of the material furnished is 
for court clerks, and too advanced for the novice. A num 
ber of our law schools in recent years 
have partially met the problem by 
offering courses on the drafting of 
of judges. legal instruments, office management 
problems, and trial techniques. Ex- 


3. Adoption of the American Bar 
\ssociation’s plan for the selection 


re Se Po vawes ! 

: cellent as these courses might be, they 
® Approximately three weeks after still do not meet the many practical 
the 1950 California bar examination, problems that confront the new admit- 
the Law Alumni Association of tees. As far as we know, the School of 


Law, Harvard University, is the only 
other school or organization that has 
conducted such a course on a sizable 
course on the practical aspects of law scale. 

practice in California. The course Shelden D. Elliott is Dean of the 
was open, without charge, to all per- University of Southern California 
sons who took the bar examination  ¢¢-hool of Law and Judge Harold W 
regardless of their school afhliations. ¢¢-hweitzer of Los ‘Angeles is presi- 
The lectures were planned and pre- dent of the alumni association. 


the University of Southern Califor- 
nia sponsored a two-day orientation 


sented by practicing lawyers and 

judges, and provided postgraduate Saya 

guidance to prospective new lawyers rhe Seventh Annual Federal Tax 

Course, sponsored by the Illinois 
|. Types of employment available State Bar Association, was held in 

lor new attorneys; December at Springfield. The course 


2. Law office organization and was conducted in two all-day sessions 


on such general subjects as: 


management; and was sponsored by the associa- 
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tion's Section on Federal Taxation, 




















































whose Chairman is Byron E. Bron- 
ston of Chicago. 


® The Wisconsin Bar Association ol 
which Philip S. Habermann is the 
Executive Secretary, has issued the 
following check list for persons en- 
tering military service. The check list 
has had a wide circulation not only 
in Wisconsin but also in neighboring 


states. 


Power of Attorney—Execute and re 
cord, if you want someone to act for 
you. 


Safety Deposit Box—Rent one and 
collect your important documents. 
Will—Prepare and/or revise. 
Iccounts Receivable—Send statements 
and arrange for collection or sale of 
accounts. 


Liabilities—Arrange for payment of 
outstanding bills, loans. Soldiers and 
Sailors Relief Act protects you against 
entering of judgments while in service. 


Life Insurance—Go over policies to be 
sure beneficiaries are correct; if bene- 
ficiary is to be paid in monthly install- 
ments, is amount now adequate in 
light of present deflated dollar? Ar- 
range for premium payments, 


Leases—Arrange to cancel or sublet 
leases on business or residence; pro 
vide for getting premises back when 
you return. If you give proper notice, 
the SSCR Act saves you from further 
liability under leases after departure. 
Fire Insurance and Personal Property 
Insurance—Check policies for expira 
tion date, proper coverage and address. 
Get rebate if you cancel. 


lutomobile Title and Insurance—Be 
sure they are available and in the 
name of the proper person. If your 
car won't be used for business pur- 
poses, you will probably be entitled to 
a reduced premium. 


List of Assets—Prepare a complete in- 
ventory of everything you own, and 
where it may be found. Leave copies 
with your wife, attached to your will, 
etc, 


Hospitalization, Surgical, Sickness Dis 
ability Insurance—Cancel where desir 
able and request both a pro rata re 
turn of premium and right of resump 
tion when you return; if family is to be 
covered, arrange for reduced premium 
and payments. 


Last Wishes—In case of your injury o1 
death, be sure someone knows of your 
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wishes, such as place of hospitalization, 
place of burial, etc. 


Job Security—Arrange in writing with 
your employer or partner for job se 
curity and your right to return to em 
ployment when your military service 


is finished. 


Notify Draft Board—\f under 26 and 
vou are called in reserves. 

lbsentee Ballots—Determine proper 
steps and arrange to obtain ballots. 
Lodge Memberships, Clubs—Arrange 
for suspension of dues, pro rata refund 


{ddress Card—File with 
post ofhce; have mail forwarded to 


Change of 


some responsible person. 


Mortagages and Land Contracts—Ar- 
range with lendor for deferment of 
principal payment, if necessary, oF 
otherwise, Check GI Loan provisions 
and SSR Act. 


lf you are an attorney, also do 
these things: 


Files and Business—Transter vour ac 


tive files and accounts to partner or 
another attorney; arrange basis for 
handling your work; be sure some per- 
son has access to your dead and active 
files while you are gone. 


Notice of Actions—Arrange with the 
courts and other lawyers to be prompt 
ly notified of any actions, decisions o1 
orders which you should know about. 


{dvise Clients—Notify them of your 
leaving, and who will handle your 
work while you are away; advise cli 
ents where they may reach you if 
necessary. 


Subscriptions—Law books, and others. 

Arrange cancellation of continuing 

subscriptions if you desire, or change 

of address. 

Bar Associations—Keep your state and 

local bar associations advised of your 

whereabouts and duties 
eae") ae. 
®" Edmund H. H. Caddy, former 
Dean of the New York Law School, 
has gone on record in favor of a pub- 
lic defender system in the nation’s 
criminal courts and presented a new 
argument in support of the proposi 
tion. 

In an article published in the Bar 
Bulletin, periodical of the New York 
County Lawyers’ Association, the 
former candidate for the office of 
prosecuting attorney declared that 
because of the state of public feeling 
in publicized loyalty cases many com- 
petent lawyers are deterred from ac- 
cepting retainers in disloyalty cases. 


“Public 


says Mr. Caddy, “has run so high 


feeling in these cases”, 


that the loyalty of counsel represent 
ing the accused is rendered suspect.” 
He recalls that this condition is not 
new. 

“It is interesting to remember that 
during World War I, Judge [Harold 
R.}] Medina, then a practicing lawyer, 
undertook to defend an enemy 
saboteur and was pilloried unmerci 
fully for doing so”, he remarks in 
the article, “Who shall Defend the 
Accused?” He warns that the situa 
tion may deflate “our proud boast 
that the accused shall be represented 
by competent counsel”. 

Che remedy, says Mr. Caddy, is the 
creation of the ofhce of public de 
fender in all counties not only be 
cause of public feeling in the loyalty 
cases but also because: 

“Defendants in criminal cases are 
seldom as well defended as they are 
prosecuted. This is not because the 
district attorney is a better lawyet 
than the defense attorney but be 
cause the district attorney has bette 
facilities for investigation and the 
press is usually on his side, convict 
ing the defendant in the court of 
public opinion of which the jury 
and the judge that tries him are of 
course a part.” 

Not only, he says, does the prose- 
cuting attorney have at his disposal 
a staff of detectives, accountants, and 
the entire police department if need- 
ed, but “there is no requirement in 
our rules of practice that a lawyer for 
the defense have any other qualifica- 
tion than admission to the Bar. This 
is not enough. Nor is experience 
enough to insure, in all cases, that 
defendants will be well served. And 
if they are not well served our cri 
terion of justice is imperilled”. 

Mr. Caddy says that the idea of a 
public defender, first suggested by 
a woman lawyer at the Chicago 
World’s Fair in 1893, has languished. 
He regards the idea as worth reviv 
ing in the light of present philosophy 
and “our vanishing freedoms”. 


® The young lawyers of Kentucky 
recently drew public attention to 


Bar Activities 


their active interest in tax practice 
by holding a two-day tax school, at 
Louisville. At the request of the Ken 
tucky State Bar Association, Younge1 
Lawyers Conference President Rob 
ert ‘C. 
school as a part of the Kentucky 


Hobson organized the tax 


Bar's broad program of education 
and public relations, instituted ear- 
lier this year by State Bar President 
Marcus C. Redwine. 

More than 500 lawyers and law 
students from all parts of the state 
attended the school, which was con- 
duced by two head instructors from 
the Washington office of the Treas- 
ury Department’s Bureau of Internal 
Revenue. No charge was made tor 
the two-day course. Young lawyers 
predominated, but many law  stu- 
dents also attended. 


\t the close of the first day’s ses 
sion the Louisville Bar Association 
was host at a dinner meeting. The 
featured speaker, Howe P. Cochran, 
author and lecturer on tax practice, 
offered some practical advice, fla 


vored with personal anecdotes. 


® Before the election campaign, 
Julius Applebaum, President of the 
Brooklyn Bar Association, wrote to 
each of the candidates for Governor 
of the State of New York and Mayor 
of the City of New York with respect 
to their attitude toward judicial ap- 
pointments. The letter asked the 
candidates for mayor for specific re- 
plies to each of the following ques- 
tions, the questions submitted to the 
candidate for governor being sub- 
stantially similar: 


1. If elected Mayor, would you, dur- 
ing your term of office, consult and 
cooperate with the Brooklyn Bar 
\ssociation before filling any va- 
cancy in judicial office occurring 
within the Borough of Brooklyn? 


2. Do you propose to submit to our 
Association one name or several 
names for investigation and report 
as to qualifications and to consider 
the reports on the prospects before 
making your final choice? 


3. Will you give our Association or its 
Committee on Judiciary reasonable 
time properly to investigate and to 
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Adventures in Justice 


report to you upon the qualifica- 
tions of the prospective appointees? 


. Will you use your general power 
and prestige as Mayor to cooperate 
with all Bar Associations in endeav- 
oring to improve the Judicial sys- 
tem within the City of New York 
and the quality of its Justices? 

Replies were received from almost 


Adventures in Justice 

(Continued from page 8) 

These models are faithfully repro- 
duced on a scale of one inch to the 
foot and the detail in them is such 
as to challenge the imagination. The 
stockings, for instance, are knitted 
under a microscope. When it is nec 
essary to reproduce a newspaper, the 
newspaper is photographed and then 
reduced to scale and reprinted. A 
person studying these models can 
learn more about circumstantial evi- 
dence in an hour than he could learn 
in months of abstract study. 

There should be more of these 
models. Some of them should be 
made available to a wider group of 
police workers. Some should be made 
available for study by law students 
who are trying to learn something 
about evidence. 

As it is, our law courses teach stu- 
dents all there is to know about the 
law of evidence, but stop when it 
comes to teaching what evidence is, 
how it should be gathered, and how 
it should be interpreted. 

In short, the magnitude of this 
entire field of operations is such as to 
offer almost unlimited opportunity. 

If some of you who are reading 
this, who have already achieved 
about all the success you need in the 
legal profession, who have no selfish 
need for national publicity yet would 
be willing to receive it in the cause 
of justice, who have raised your 
earnings to such a point that further 
income simply means higher taxes, 
would like to embark upon a career 
of glorious adventure where you 
would have fun, where you would 
add to your background of knowl- 


84 American Bar Association Journal 


all of the candidates in the field and 
it is gratifying that of the two success- 
ful candidates Governor Dewey re- 
plied that he would be delighted to 
have the views of the Brooklyn Bar 
Association on any judicial appoint- 
ments in Brooklyn that he had to 
make and Mayor Impellitteri stated 


edge, where you would be doing 
a lot of good in the world, and 
where you would be really helping 
the administration of justice, all you 
have to do is to “obey that impulse”’. 

You would have to donate your 
services because, as above mentioned, 
people are suspicious of lawyers who 
stand to gain any financial return, 
but give eager, enthusiastic support 
to lawyers who are willing to donate 
their time in the cause of justice. 

Your traveling and incidental ex- 
penses would be deductible. If they 
aren’t under the existing setup, it 
would be a very simple matter for the 
American Bar Association to incorpo- 
rate a proper educational subsidiary 
which would eliminate this objec- 
tion. 

This activity would be a source 
of great satisfaction. You would be 
coming into contact with other men 
who had similar tastes; you would be 
laying the foundation for friendships 
which would extend over the na- 
tion; you would actually be increas- 
ing your own individual stature in 
the profession, and your own sphere 
of influence, which would, in turn, be 
of great value to your regular clients. 

All you have to do is to address a 
letter to Cody Fowler, President of 
the American Bar Association, and 


that his reply was an unqualified 
“yes” to all four questions and that 
he would even go farther and sub 


, 


mit every name for consideration by 
the Judiciary Committee of the 
Brooklyn Bar Association. He added 
that this would be his policy in all 
five boroughs. 


tell him that you’d be willing to do 
nate some time to this fascinating 
activity; that you'd like to crusade 
in the cause of justice in any one of 
its ramifications which might appeal 
to you. 

And, by that simple act, you'd be 
started on the road to a royal ad 
venture. I know because I’ve been 
traveling that road and been explo 
ing some of the side roads which 
lead into a most delightful, uhex- 
plored terrain which must, never 
theless, be charted and understood 
if we're going to have justice in the 
land. 

Even mentioning the potential 
field of operations is a work of too 
great magnitude for an article of this 
sort. 

This is a call to arms. 

It’s a challenge to men who are 
tired of the cut-and-dried monotony 
of legal routine, who would like to 
iravel, who would like to adventure, 
would like to form new and agree 
able friendships, and who would 
like to make one of the most valuable 
contributions which can be made to 
the cause of justice and the better 
understanding of the legal protes- 
sion, 

I won’t try to mislead you. It’s 
work, but you'll find it’s also a lot 
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counselors, inc. 


takes pleasure in announcing the creation of a new LEGAL PLACEMENT DIVISION 

under the direction of Helen E. Moore. 
Miss Moore will render confidential services to individuals and organizations 

in the procurement and placement of members of the legal profession. 

J. A. Gottschalk 


For particulars contact 
Helen E. Moore, Counselors, Inc. 


Chicago 


WeEbster 9-2474 
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of fun. And if the American Bar 
Association can produce a substan 
tial number of men who are willing 
to put in some time on any phase of 
this work it will do more to restore 
lawyers to a position of leadership 
than any other work which they can 
do. 

People are passionately interested 
in justice. 

Lawyers are, for the most part, be- 
cause of the very nature of their pro- 
fession, unimaginative. In a vague 
sort of way they talk about recaptur- 
ing for the Bar its position of one- 
time leadership, but they lack the 
vision, the imagination and the ven- 
turesome spirit to know just how to 
go about doing what they vaguely 
wish could be done. 

Now then, more or less through 
accident, a way has been discovered. 
I know that in my own case I had to 
get away from the legal profession 
in order to see its opportunities 
clearly. 

The opportunities are there. They 
are tremendous. The way is open for 
us to gain and hold public confi- 
dence. Once we quit thinking about 
law and begin to think about justice, 
we see many opportunities—alto- 
gether too many. 

And if the American Bar Associa- 
tion, with its great prestige and the 
facilities at its command, will start 
this work it will have far-reaching 
results. 

This means publicity, lots of it. 
But publicity of the right sort is 
nothing to fear. It merely means tak- 


Challenge of Jurisprudence 
(Continued from page 26) 

the tradition has so fixed the role of 
the lawyer as an advocate in rare 
critical situations that even his daily 
services as counselor and planner are 
apt to be overlooked. These substan- 
tial services, together with the grow- 
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ing the people, all the people, into 
our confidence. 

People are more interested in jus- 
tice than we realize. 

The public interest is there, the 
Will the 
Bar grasp these opportunities? 


opportunities are there. 


Every so often someone comes up 
with a suggested field in which the 
members of the Bar are requested 
to take an active part. Mostly these 
dull routine clerical activities. 
Mostly, also, they are thankless. 


are 


I'd like to see a powerful group of 
members of the American Bar Asso- 
ciation start fighting for justice, for 
better police work, better conditions, 
a better understanding of evidence. 

And if a_ politically 
mayor in some municipality fired an 
honest 


controlled 


cop because he wanted to 
keep an innocent man from being 
railroaded, a two-fisted fighting com- 
mittee of the American Bar Associa- 
tion would call for a hearing before 
the bar of public opinion and send 
that mayor scurrying for a cyclone 
cellar. 

There wouldn’t be any legal au- 
thority for such a committee. It 
wouldn’t need any. Let it be com- 
posed of men who have no need for 
personal publicity, no political aspir- 
ations, let it serve without compensa- 
tion of any sort, and the public sup- 
port will be overwhelming. 

And the very existence of such a 
body would do more to enhance the 
prestige of the Bar than all the high- 
sounding resolutions that have ever 
been adopted. 


ing knowledge of administration, 
the progress in legislation and a few 
published studies of legal institu- 
tions supply a nucleus, an island, 
which can be a strategic jumping-off 
point from which a campaign can be 
launched to achieve the major objec- 
tive. That objective is to marshal and 
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Once the lawyers can convince the 
public that the Bar is really inter- 
ested in justice, as such, and not 
simply as a means of collecting fees, 
the public response will be terrific. 

Are there enough lawyers in the 
land who are interested in helping 
to restore their profession to its 
proper place in the public esteem, to 
embark upon a high road of legal 
adventure in the cause of justice? 


organize the knowledge, skills and 
methods of the sciences and social 
disciplines so far as they are relevant 
to the solution of legal problems 
wherever they are found. 

Almost half a century ago Eugen 
Ehrlich, a brilliant Austrian scholar, 
discussed the significance, for legal 


JOS. M. MITCHELL 


738 THOMAS AVE 
PHIL‘A 


BElgrade 2 


43 PA 


1101 


January, 1951 * Vol. 37 85 





The Challenge of Jurisprudence 


sociology, of careful studies of docu- 
ments and facts concerning marriage, 
family, possession, contract and suc- 
cession. Yet, it may even now seem 
odd or even shocking to suggest that 
the files of many law offices contain 
veritable mines of valuable experi- 
ence which, if made available with 
the detail of relevant fact (without, 
of course, mentioning names or oth- 
erwise involving any client’s inte! 
ests), could provide important in 
formation and ideas about every day 
legal problems. Lawyers have dis- 
covered better ways of organizing 
trusts, partnerships, co-operatives and 
of setting up the structure of busi- 
nesses for tax purposes. They have 
had valuable experience in labor 
cases, bankruptcy, workmen’s com- 
pensation and a dozen other fields, in 
and out of court. A fraction of this 
knowledge is merely abstracted in 
appellate court reports. What hap- 
pens to the rest of it? 

There is a large litexature on the 
jury system, the adversary method of 
trial, the psychology of judges and 
the characteristics of successful trial 
lawyers. Every imaginable opinion 
has been asserted and challenged— 
but what do we really know about 
these important matters? There have 
been a few studies of the administra- 
tion of law, civil and criminal, but 
only the surface of this mountain has 
been barely scratched. 

Yet the techniques of research and 
various disciplines already exist by 
thorough use of which we could dis- 
cover a valuable body of definite 
knowledge about all of these and 
many other legal problems. The 
principal difficulty in the way of 
achieving that objective concerns 
neither the abundance of data nor the 
availability of valid research meth 
ods. The problem is to bring together 
in a fruitful alliance the various per- 
sonal and external components of 
significant research. 

The doctors have developed a class 
of specialists who are laboratory re- 
searchers and clinicians. I propose a 
similar development in law. Nation- 
al and state laboratories of factual 
and legal research could investigate 
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many problems with a view to in- 
creasing our knowledge of the legal 
institution in all its ramifications. 
The regular publication of the re- 
sults in bar and other law journals 
and the occasional giving of wide 
publicity to certain discoveries would 
give the public and the lawyers 
themselves a broader conception of 
the functions of the Bar and improve 
the handling of legal problems 
whether they be ordinary county is- 
sues or the uncertain questions of 
Even 
many lawyers remain dubious regard- 


international law. though 
ing the effect of scientific research on 
their individual practice, they ought 
to encourage it not only because ol 
indirect advantages such as increased 
public regard but also because there 
is great need for scientific knowledge 
of law and legal institutions. 

The present situation is most de 
plorable. Not a single institute of 
legal research in this great country! 
(There has been much talk about 
research in connection with proposed 
law centers, but I am not aware that 
any one of them is actually function 
ing in a way comparable to institutes 
of medical or economic or biological 
research.) There are approximately 
$00 major foundations in this country 
which subsidize almost every con- 
ceivable type of research. Try to get 
a thin dime for legal research! Apart 
from small sums doled out in a few 
law schools, financial assistance for 
this purpose is nonexistent. Equally 
serious is the lack of a sufficient per- 
sonnel qualified to carry on the fac- 
tual-legal researches that would lead 
to significant discovery and, eventual- 
ly, to a science of law. Congress re- 
cently passed legislation making 
many millions of dollars available 
for physical research. In a world cry- 
ing for the justice and enlightenment 
of sound law, little comment on this 
legislation is needed beyond noting 
that the Bar's failure to meet the 
challenge in this important field of 
jurisprudence precludes criticism of 
the layman. 

For many lawyers, | believe it 
would be practical and farsighted to 
participate in certain bar association 


activities, like recent studies of ad 
ministration and proposed studies of 
the operation of divorce laws, and 
thus contribute important fragments 
of assured knowledge that would be 
useful and provocative of wider, 
more intensive researches. We shall 
not live to see a developed empirical 
science of law actually established 
but we can make the beginnings and, 
in the very process of doing that, 
enrich the practice of the law. 


Ethical Aspect of Law 

Is Third Branch of Jurisprudence 

\ third branch of jurisprudence, (I 
have spoken of analytical jurispru 
dence and legal sociology) , challeng 
ing lawyers more insistently than any 
other, concerns the ethical aspect ol 
law and all that that implies, espe 
cially in a democratic society. I shall 
only touch on two or three matters 
that indicate the intensity of the pre 
sent challenge in this respect. 

What is distinctive about the rok 
of the lawyer in a democratic society? 
The law of such a society is a kind of 
self-rule, where the subjects are also 
the rulers, where, whether we speak 
of our government as a republican 
or as a democratic one, the officials 
are responsible to the people. In such 
a society, the lawyer is a natural 
leader unless he abdicates in favor 
of less-informed persons or otherwise 
defaults in the face of insistent ob- 
ligation. Lawyers have been called 
ministers of justice and that under- 
lines the fact that their service tran- 
scends their personal importance or 
advantage. It emphasizes the lawyer's 
function as an expert in lawmaking 
and law-administration. Not least 
does it cast the lawyer in the role of 
teacher to his fellow men in the best 
Socratic sense of helping them to 
discover the “right answers”, the 
better, sounder answers to difficult 
legal and political problems. These, 
at least, are the ways in which the 
great lawyers of the formative era in 
American history, the founding fa. 
thers, looked upon their profession. 
It also recalls the broader context of 
political science within which the 
ancient Greeks debated the nature 
and functions of law. 
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American Lawyer Must Become 

Legal Philosopher 

Ever since those ancient times the 
dominant jurisprudential question 
has concerned the value attribute of 
law, its rightness, as opposed to the 
imposition of sheer power. That is 
surely the prime issue of our times 
not only locally and nationally but 
also in the sphere of international 
relations. The literature of jurispru- 
dence contains the arguments pro 
and con, acute and subtle analyses 
of this basic question. This literature 
enables one to become aware of and 
to articulate the ultimate grounds of 
legal and political obligation, instead 
of merely assuming them or asserting 
them dogmatically. The values sym- 
bolized in the phrase “right law” 
attain their maximum development 
in a democratic society, and the law- 
yer’s function is to protect, exempli 
fy and teach the indicated legal ways 
of maximum value-experience. In 
these times of all times, when the 
democratic law-process is under bit 
ter attack, when it has become a 
burning issue touching all our lives, 
whether human beings will be guided 
by reason and a decent regard for 
personality or whether they will be 
dominated by brute force, the obli- 
gations and the opportunities of the 
(American lawyer have expanded be- 
yond measure. In his community and 
in the various organizations to which 
he belongs he can increase the lay- 
man’s understanding of the values 
inherent in a just legal order. He 
can participate in political activities 
or in the furtherance of important 
legal objectives not immediately 
connected with his daily practice. He 
can single out some other corner in 
the far-flung fields of jurisprudence 
which he prefers to cultivate. But if 
he is to be effective in his endeavor 
he must know the fundamentals 
thoroughly. He must, in brief, be- 
come a legal philosopher, not, let me 
hasten to add, in an academic sense 
of knowing the minutiae of the liter- 
ature of jurisprudence, but in the 
larger sense exemplified by many dis- 
tinguished lawyers, judges and states- 
men. 


The Challenge of Jurisprudence 





INDUSTRIAL and COMMERCIAL 


¥ 


Thirty-nine years of factual appraisal service to 
America’s more conservative business institutions. 


District offices in principal cities. 


IMPARTIAL VALUATIONS 
of 


PROPERTY 





4411-15 RAVENSWOOD AVE., CHICAGO 





Ihe American experience in self- 
government, including the practice 
of law, is surely among the most 
precious of the world’s goods. It is 
a unique experience in many ways, 
involving, as it has, millions of peo- 
ple living in a continental nation, 
and living by a law of their own cre- 
ation and acceptance. The founding 
fathers inherited the “rights of Eng- 
lishmen” but they expressed them as 
universal truths, applicable to all 
peoples. Millions of citizens have 
made the Constitution a living real- 
ity by creating the actual institutions 
and processes of free government and 
demonstrating their virility and sta- 
bility in 170 years of dramatic ex- 
pression of the rich potentialities of 


ordinary human nature, given op- 
portunity. 


It is no part of my intention to 
conclude with a flight of oratory. 
Jurisprudence relies on quiet re- 
flection and hard thinking to estab- 
lish its truths. So, too, Greek culture 
conquered the West by its intrinsic 
merit. Roman law, imposed initially, 
won final wide acceptance not by 
the compulsion of force, but because 
it was far superior to its competitors 
in satisfying human needs and as- 
pirations. So will it be in our time. 
Our legal institutions will endure 
and make their way in the world not 
because they are ours or because 
they are perfect but because they are 
rationally defensible on the basis of 
truth and rightness. Their preserva- 
tion and growth will be facilitated 
if lawyers become legal philosophers. 
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